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Verbraucher sowie der sonstigen Marktteilnehmer vor unlauteren geschiftlichen

Handlungen. Es schiitzt zugleich das Interesse der Allgemeinheit an einem

unverfilschten Wettbewerb).
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§ 3 Verbot unlauterer geschaftlicher Handlungen (F# 739129 F4])

(1) #A7HAYP = FA = (Unlautere geschiftliche Handlungen sind unzulissig).

(2) &v|AE gAY Lv|xte}t BHE 4u|A A FAAYYA= 1 I o
A4 7o) T8 thabx Ralz 4n|Ae) AAH WEo| AAY GAFL wAE H9o
= A= t}(Geschiftliche Handlungen, die sich an Verbraucher richten oder diese
erreichen, sind unlauter, wenn sie nicht der unternehmerischen Sorgfalt entsprechen
und dazu geeignet sind, das wirtschaftliche Verhalten des Verbrauchers wesentlich zu
beeinflussen.

(3) o] We| #E(Anhang)ell dAH An|Ate] gk ddF = &4 FAHHDie im
Anhang dieses Gesetzes aufgefithrten geschiftlichen Handlungen  gegeniiber

Verbrauchern sind stets unzuldssig).

(4) &nlAtel i ARAYSE BT o= Hd v, Bx AL 2vA 25
et ARAYSE Hdsles Arele ol 1F l Hd FALS 7|E2 2 gdalol gl
71919l g AmAl Foll A 22 A WEslA| Eelo] sbEdh 4n|A 2Fe HAA HE
of $2% d¥E vAE AP, BAUA ‘E—t— SAA I8, 49 e YA 4FE
olftZ ol5 WsiA s Ee ol AsiH el T AFolyt Mulie SHAlA =

5 HE7F 2ad PSS ol 17 B T YAl A sk ook gl
(Bei der Beurteilung von geschiftlichen Handlungen gegeniiber Verbrauchern ist auf
den durchschnittlichen Verbraucher oder, wenn sich die geschiftliche Handlung an
eine bestimmte Gruppe von Verbrauchern wendet, auf ein durchschnittliches Mitglied
dieser Gruppe abzustellen. Geschiftliche Handlungen, die fiir den Unternehmer
vorhersehbar das wirtschaftliche Verhalten nur einer eindeutig identifizierbaren
Gruppe von Verbrauchern wesentlich beeinflussen, die auf Grund von geistigen oder
korperlichen Beeintriachtigungen, Alter oder Leichtglaubigkeit im Hinblick auf diese
geschéftlichen Handlungen oder die diesen zugrunde liegenden Waren oder
Dienstleistungen besonders schutzbediirftig sind, sind aus der Sicht eines

durchschnittlichen Mitglieds dieser Gruppe zu beurteilen).
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Sorgfalt) & A 9lom, o] AL UGP-RL Al5x° &34 Ai3d 9
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A8z o] “An|xte] HAAH Yoo vlA= A Fdolgt= M2 AlTE AR

Ry

of wheb gerstels AulAEe o] AT F AE Fre S A7 9

16) 5 7Y A2762 AM2&-E AR a7E= FoE fEd A AR Yok sivkal sPAska stk
17) BT-Drs. 16/10145, S. 21, 22.

18) Ohly/Sosnitza(Fn. 9), § 2 Rn. 93.

19) Kohler/Bornkamm, § 2, Rn. 127.

20) Kohler/Bornkamm, § 2, Rn. 141.
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21) Kohler/Bornkamm, § 2, Rn. 145.
22) Helmut Kohler, Das neue UWG 2015: Was &ndert sich firr die Praxis?, NJW 2016, 593, 597, 598.
23) Kohler/Bornkamm, § 2, Rn. 148.
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24) §3 Verbot unlauteren Wettbewerbs UWG “Unlautere Wettbewerbshandlungen, die geeignet sind, den Wettbewerb zum
Nachteil der Mitbewerber, der Verbraucher oder der sonstigen Marktteilnehmer nicht nur unerheblich zu
beeintrachtigen, sind unzulassig.”
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25) Christian Alexander, Grundfragen des neuen §3 UWG, WRP 2016, S. 411.

26) Kar/—Heinz Fezer, Der Dualismus der Lauterkeitsrechtsordnungen des b2c Geschiftsverkehrs und des
b2b—Geschiftsverkehrs im UWG, WRP 2009, 1163, 1171; Kar/—Heinz Fezer, Lauterkeitsrecht, 2. Aufl. 2010, § 3
UWG Rn. 136 ff.; Inge Scherer, Die "Verbrauchergeneralklausel" des § 3 II 1 UWG - eine iiberfliissige Norm, WRP
2010, 586.

27) Kohler/Bornkamm, § 3, Rn. 3.3.
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40) 47149 4A z9E =U AAATH(GWB) A19E A2d A2zl F-E LA 29| (iberragende Marirtstellung)
e THEEE Moz Y YA T A 74§ Akl Aol blslo] Aol 4]

Qg AEE VA AR B 5 otk olwe], FRANWHA Ao

Aol 48 x)97t ARAd AL 7] e s
A It 71E, WA 5665(2003.10),

134; olg2], U7, A3k 2016, 138‘?3.
41) § 4a Absatz 1 Satz 3. UWG.
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825 ff.
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48) Richard F. Dole, The Uniform Deceptive Trade Practices Act: Another Step toward a National Law of Unfair
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2) olg] &% (Erie Rule)
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3) 1946 AFH O AAFH B34 A (unfair competition law)
[J 1946 g o] AA=EHA SFH Aol dlslels Al Aol A L5
A = ARE A FRAAA B HAAJ A8 FA Esks. bR
NP A45x 4 F7h T4 #HH A EF
5% 77 (unfair competition)®| Ao FAo| gl& ¥xb ofvel Fzt Awy
ol B3 A st W] FESAE ks
O Ay A43(a) e EA=5F et s EAY A A E=4 =
3747 (unfair competition)ol] ©lslte] o}l F#H dFo] Qledermz EFX7AY
(unfair competition)oll ™glo] odupiel AMAPS = T ]

o A DY A4 RS W ESHEYG BFHAAD o] hote] A gate] o

=1 H U
O e Ay xﬂ43<a>£% A gatoll glo] ALATA S} A43(a)x o] o|wlel] g

ShA] e 9ol dubalA (federal cases)I F A7 (state cases) 2 ZF-E ¢
£ HAe Fst= M 32 Y3t incoln mills doctrine®] 2l &
)

[ A Az F23 Erie A2 We|7F aME= 23S 7P, AW =3
A7 AR, AAE D S9Faed Ae8%. AWsA AN RN (FTC)= ¥
A2t AAAGA A tated s 7P e+ At (bait and switch tactics)}
22 7A A sel g A AL S



(4) FEZA A A (state unfair competition law)

Colorado (1966 Revision) — §§ 6—1-101 to 6—1—-115

Delaware (1964 Act) — Del. Code, Title 6, Subtitle II, Ch. 25, Subchapter 3,
§§ 2531-2536

Georgia (1966 Revision) — 8§ 10—1-370 to 10—-1-375

Hawaii (1966 Revision) — §§481A—1 to 481A—5

Illinois (1964 Act)

Maine (1964 Act)

Minnesota (1966 Revision) — §§ 325D.43 to 325D.48

Nebraska (1966 Revision) — §§ 87—301 to 87—306

New Mexico (1966 Revision) — N.M. Statutes, Chapter 57, Art. 12

Ohio (1966 Revision) — Ohio Revised Code, Title 41, Ch. 4165

Oklahoma (1964 Act) — 78 §§ 51 to 55

Oregon (1966 Revision) — §§ 646.605 to 646.656
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50) Richard F. Dole, The Uniform Deceptive Trade Practices Act: Another Step toward a National Law of Unfair
Trade Practices, 4 J. Reprints Antitrust L. & Econ. 729 (1972-1973).
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O A e AxANe F o Y92 WY E-HEF ALxs= AAFYS

(passing off) & FHslg oL, 25do= X As W Egolmcdg A Aol



ik Akl A= AAA] Aolrh AL gleldls. 4 Wsle AFo
Anjzol EA e tigh Y EAIVE TR X, vlSHE FE, Ede|l=x=
Te Ase] Al ool BAGe] MY, 7

Aelol thsto] FL7 A o] AEE

@
of
L

[
N
ol

oF WA folo W7Ao] A= =, AHEA BAFH O T AlEHo| 9l
A+ ¥ = technical trademarkz} i s}, Ab-goll 2ste] AW o] WAt AR E

trade namee|2tx s}l =4, @A tradename= AT E ou| g

(7h &9

[ Awpabixy 15 US.C. 1125 (AP A43x) (a)F AF, Avlx == 38
o] &* FA|(false designations of origin)S =X &.51) 1988y /AL &35}
WA H o7 A% EFF7FsA (likelihood of confusion) SEArxe] Asfel o
g FAE AR AP §32(D)ell ARBEH ALE n|EsFAE HEsts A
W 843(a)s 2 & #driEer TEFEARS} Zo] EF7MsA (likelihood of
confusion)< 1 7|Fo & g

O g A43(a) e FTFeAl AdFolut Auls s ol&
st o™ Abgtat BRQlte] Al FHA, AZE 1A
o|if Am|2f] Fol, FHARA, X e ofE AMHS YA ZFeo Hsted =

= HAA AU, S EEdodE ofudl thof
|

SH(device) Ei o5& AT 2 EE slsle] FAF EAGAY Ao A%
& ARSAL LAY B ANEAE BRAAY 2AAE BAE o)
L Ao APy el FAEe] AgHThL YU

51) 19461 A3 §43(a)v= B A8 AAA diste] A&s8ly] A% Zlo] opllenz 9 232 AGIATH 482
FAE A Y § 2V RANE TEIA ¢ Jre A diste] AEEEA Rt EEEEG, v
WS AP §43(@)S FAHA B AFel st A&k Aol skl A5l kskGirh 2 Ak AW EL
AEAS HET A AEE ABATE ARESlE AL AW $43@AA MAERE SAHEAE SR s Afalse
designation of origin)o]gtaL olafisl7] A|&&titt.

52) 15 US.C. §1125.

(a) (1) Any person who, on or in connection with any goods or services, or any container for goods, uses in
commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of
origin, false or misleading description of fact, or false or misleading representation of fact, which —
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o
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D
of
o
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o
e
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o
flo
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ch @mmﬂ—4a§% a%

(th) HE&87

@ ko], &, o] &, A E Tek(device) v 15T 2T 7 £+ 99 &
HEA AM e 7Es FESAL LA AV Ee AP EAIE FESAL L9
A 7le H9 5& stodof shaL;

@ AEolvt Au] 2o

@ AeHor Abgsta;

@ o]® Aekat epolate] A FA - AZB/A - At
29 5ol - FHWA - EF e o2

s s, 28l g Bed ool ¢

(=h Hg39]
Q479 fu]

(] =03 §43(a)e] “false designation of origin’< d# A|z]| A<l elu|&E o|alst9l

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or
association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another person, or

(B) -

shall be liable in a civil action by any person who believes that he or she is or is likely to be damaged by
such act.

Id.



Aluk, A6=3 el “origin®e] ov|E AR FZAIE £t AEolut AxAS]
Z x5 9u](“does not merely refer to geographical origin, but also to origin
of source or manufacture”)93)3st= Z & A ) origin® owl= WA A
o} 2. webd #@dy §43(a)] originelle AEFA 2 APFA £ A2 H

Z ] % A| (geographic origin) 5 X &3}H54)

Q@ 9&F 23
(] =3l §43(a)”7} “false designation of origine|ztxl FASZ lormz A}AQ)
AaEe Ble AAH st W9 (palming off)vke] Ha W §43(a) EXE A

gk 7l Slo sl A2 oy, EFelY A& AR AAH A = 3
%l (reverse palming off) & ZX3xAle] wgt 7|wsl ¢ (false designation of

origin)el &l &3t

&)
>

ZhEoll ok A -guj A

(] Autef L4-& Dastar Corp. v. Twentieth Century Fox Film Corp. AFZA el 4] [t
Aol 55 % el H §43(a)A origin® 2lm]= A E(tangible goods)el &l &3}
T ALE s, Jdsht AFe| FAEL| W& o] sHstA Sevhal @

43(a)?] palming off &= Aol HEx+= Zo|mz ®Hgn]d A

g2 2 adels AEEHA devhal AR vl AWt A2 vk A A ol

gk A AEel wiske] MM §43(a)e] EFAAB YN EA AT eH Wy

A" (“a species of mutant copyright law™)& 3|7} obd AP A (Hikny) &

2 AAsts 2Aa7E 57 witolstar ARk o] Addl A Belel AAEeld

>
ol
ol
A
o
jaES)
e
Vel

o " Aelz Z2a9s Ale] AAH wter AlA, st dEF

o

A3 3] (reverse palming off) 7} o] = Aleke] &

J
ArgriA staehd, AAe AR ohet BE AREAA shelof sl

]
=
i1

A

=

7 A=, AR olEd £AE A A

Shl

@ 71 AL v. EF7HEA

53) Federal-Mogul-Bower Bearings, Inc. v. Azoff, 313 F. 2d 405, 408 (1963).

54) Montgomery v. Noga, 168 F.3d 1282 (11th Cir. 1999) (AFE Zza=e] AHHo] g FYFAE= “false
designation of origin”& ¥331= gJn]o|th).

55) Dastar Corp. v. Twentieth Century Fox Film Corp., 122 S. Ct. 2041 (2003). t'#¥} Breyer+s= AbAolA 39 (recuse)
Elpri=g



[ @Ay §43(a)e A= &5 7Fs 4 (likelihood of confusion) o & &35},
H

o
7wkl Adi Aol FAY HAe] BastA ke AelA AE

w3k v AE =

Aol w3 A AT T2 Aol7h s, dl FY AP §43(a)el s st
= 19200 AEH A3xele FHA 221s 2deta il 19461 AN
AR Aol #3827 AA S

[ A §43(a)& EFol==d A HeE X35y, Eo|EEd A28 Hodle

A5, 1) "o EdelmEdak AFY EXE YEHE AEEAY 7le S 5
ofof 5}31,56) ii) E#o]==# A= 75 A (functional) o] A ¢Folof & WA G

(3) AA#a

O s9ldae dxste B™e] e, ole w2 &4 A" Zol| ofdezt A

FTEA AFolh Aulash BeAste] £ AFS] 7]

of BmAsle] AglA I BE, Aok hE Ape] AbEolu Au|a Ei

;A = ) (device) BE o]ES HE A, = LA E § 9 FAlG
2l

S0 H-‘ /\L ——rL;q]

)=

56) Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, reh’'g denied, 505 U.S. 1244 (1992).

57) 15 US.C. § 1125(a)(1).
(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic
origin of his or her or another person’s goods, services, or commercial activities, shall be liable in a civil action
by any person who believes that he or she is or is likely to be damaged by such act.

58) FElvEle] AN LS st

59) 15 US.C. § 45. Unfair methods of competition unlawful; prevention by Commission
(a) Declaration of unlawfulness; power to prohibit unfair practices; inapplicability to foreign trade

(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices in or

affecting commerce, are hereby declared unlawful.



2) 9131 ¥

(7hH) AHZE
O AWz §933ues A7slr] Jdedl, ol AHZE EHIYPSE ol B9
o oA cdap@ALt dFTHYEAA QJodx EAH A Fo] st FFA

05 Ca
(single source)ell ¢stod ZHo] JAdE A7} ol EHAHAE gt &alvt
Eallell tigk AAB/AE Fdstslr] wEl. 7

shvtel FFAH(single source)”’} ot Ao FAE <dAHI} AFE 9S.60)
Restatement= FH° #AWE 35 WAl shte] FFAd A5l 74F

AdA st 61

9G] tiste] AMEL AA% APade s zlon, 5 9HEa
L

@D A2l Zlsolu ARl EAZL S $lel AW a4 AE 7|wele A (false or
misleading description of fact, or false or misleading representation of fact);
@ 5191e] Wgo]l AdA™  Fae] A= Z(in  commercial advertising or

promotion);

@ EtQle] Asolvt Aul 2ol Wigk A2, 54, F2, Ev X xRl #sted 59
3 Al (misrepresents the nature, characteristics, qualities, or geographic origin
of his or her or another person’s goods, services, or commercial activities)

@ Fa7t v AE st AV 71w 87 sl= Zl(the customer to be or
likely to be deceived)

© 223k Y7 dste] Eaf7t WA AV AT 27 e A (s or is likely
to be damaged by such act)

O ot A3 872 o3 aed digd sxdeor, AvAse] oo s n|2

flo

60) Pacamor Bearing, Inc. v. Minebea Co. Ltd., 918 F. Supp. 491, 511 (DNH. 1996).

61) Likelihood of harm In order to subject the actor to liability, the misrepresentation must be likely to cause harm
to the commercial interests of the person seeking relief. Proof that such harm has in act occurred is not required;
nor is it necessary to establish that harm is certain to result if the actor continues in its course of conduct. The
actor is subject to liability if the evidence indicates that there is a reasonable probability that the person seeking
relief has or will suffer harm as a result of the misrepresentation.



@ =34, 234 #3i4ae Fu
0 A3 s9e A4S AFehs 89 (false) B ohlet A4S 2FHoz
eolaiA ¥Rt Agalel awArt 12 BHE el ok 7Y

—

2@ gl &7t ohet

[lo

(misleading)= ¥3%3k. ot 7% (misleading)

ol A Aol7h 9lg

2% sldli, A daEE WA o stdAeld eAALFE FAE WER
bt shaE= Aol dAelE @ AAY B A9l BRI A
Fgo0 o] Bl AFHoz LS AT 71U (false) Flolmz LA
Sl ti@ £k B glE

O 22 Aoz sl9le) A AT Afole Lnltel dg x40t B
o Ao, AsAFANx D] A (viscosity)o] FstH AHE A qlxle] mAd 4 ol
Bl A SFe dAed Sl Fue dxledde] T A4 JhAT ol

A

ol w2e) Axedoe] g Hejre A usss SUE 71g FHolut
= e F2abe A, od wzel AR edo] g Herhs Aol &¢le
= o] QIBHofof 65

62) §1 o9& th3e 27io] dasiry AnAES] o J&S vE Hre HHAHQ A (material facts)oll #HgF o]
of ata, £aj7F WA AY WA A E(injured or likely to be injured)o]ojof gt}

63) Milder v. Ford, 849 F.2d 460 (9th Cir. 1988). ©] ZS-olv T84 AL EHES AW APHOT WEsh= 4
71 #

64) Coca-Cola Co. v. Tropicana Prods. Inc., 690 F.2d 312, 317 (2nd Cir. 1982).

65) Castrol Inc. v. Pennzoil Co., 987 F.2d 939 (3rd Cir. 1993).



O wlagae] 5ol Adae 4Eel Hstel 9 BRE s w2 AE

isleading advertisement)?] 7d-%-ol FaoAx HALst=

2 (m
7b oA AR5 et Aol BT olglel: AnAEe] wdeks

257 sk ool A Wyel g & e AR LulAt EFE sl

ofr
o
rlr
e
&
-z
=2
=

)
[] 1988 aq Aoz st A2 FAH 2 T2 szt 97 AHEE A
73

@ HAF3
O A 9 (puffery)= s1$138327F ofyyE2=2 i3y §43(a)ollA A=+ 3

ohv, FYANT FHEE W= AAUE] 4Fel o FL Aolet: Y

(4) A= A= (commercial disparagement)

O AR AES EselA Adele Aol AWy 436 A =
Atz e At 7bsd. AW 4ES ZasAY At 4

66) Harper House, Inc. v. Thomas Nelson, Inc., 8389 F.2d 197 (9th Cir. 1989); U—Haul Int'l, Inc. v. Jartran, Inc.,

F. Supp. 1140 (D. Arz. 1984).
67) Conopco v. May Dept. Stores Co., 32 U.S.P.Q.2d 1225 (Fed. Cir. 1994).
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ol A S| Abel] ofslo] ApAlL] ofolAa o]l G AefelA A= S
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1ol o 68) 7 o] ¥

43(a)+= “or another person’s goods services, or commercial

Aoto] ERQle] AFeolut Mula e AA 2ol dE 59

& FASIL glom, ofsh Zo| FASEL sABILAE Biol} HEA

[ @lgio] FH o] RE&Ae FuE FASHEE I o]FHo ARYAE= AHE
Te&xol FuzHE FARE F gloded, RE&Fe FuE FH9xR

(misrepresentation) 2} "<l 3= (defamation)ol] A HstEzE EHP Y AES

S A~ o
I

(v}) 35 2 o]& (Misappropriation)

D 99
[ A3t 3714 #AZAEAYS 3= g8 FRAFSH = 74
slo] FeE. RS 9 o] 2L INS v. AP A7) o] % BE Fo|A FAsT
]

2e. FHASLES A7t FHA A Fastdsd

— B AL A1AANA A Al Associated Press(AP) EAIA7E #3 A Ao

H (state law)el ¢

537 o8 Tehabg

HHdS By AR 7IAE F At EE st =, APEE} FX27F A& International

News Service(INS)AH7F 8 Ao EHS Rux| &S A, APAMo A

2

)

iy

-

68) Samson Crane Co. v. Union National Sales, Inc., 87 F. Supp 218 (D. Mass 1949).
69) Prosser & Keeton, the Law of Torts (5th ed. 1984) (§§ 105-107 & § 111).
70) INS v. AP, 248 U.S. 215 (1918).

|17 H=s AlTsa 7S DA APAFY SE A ZIAHE F A sk XP‘L
sl atel Al 7IAHE AlFsFAIL, o]el APAb= INSAFE Al A& 2 AR el A



AL 7 AHnews)+ AEA HadAte] ollm g A=A A7t AR E A A
ok o]2]3t Y97t AHEA BAF = (misappropriation) el 3G E=x of 39),

— Al 72t XPFH! R ollmz FHEE A=W 2abs 71

AReHA, 43sh 52} ol thabe] B Hopol A ZE AlZbel o]o)g
39 33 Apolel =

S)

RSP APeA

O #AFE WHele 20d AoE oAl g H Felxgl=dl, Nat'l Basketball Ass'n
v. Motorola, Inc.AFA7D el A= INS A} He A &= odv} AWz =15 el A
o9 BAHANA A2ws WA INS AHde AdFstHA oh5o 57FA 8 7o &
Aotz AlghA el 7ol 4 F 5 (misappropriation) o] A4 H®H ok A jh:

“We hold that the surviving "hot—news" INS—like claim is limited to cases
where: (i) a plaintiff generates or gathers information at a cost; (ii) the
information is time—sensitive; (iii) a defendant's use of the information
constitutes free—riding on the plaintiff's efforts; (iv) the defendant is in
direct competition with a product or service offered by the plaintiffs; and (v)
the ability of other parties to free—ride on the efforts of the plaintiff or
others would so reduce the incentive to produce the product or service that

its existence or quality would be substantially threatened”

O] 2 INSAH R 22 “shyps’s o533 22 Ad" Zfed 3" + st
3 gAIg

O A7t v gs 5o ARE AastAY FA s,

@ sl AXIF A7) w17 (time sensitive) 3}

@ T 27t dpe] o FelExtsla,

@ A7} AFshe AdFolvt An| el diste] vk AAAFQ HAB/A A LA,

©® Hx

of welol} ThE Ae] ol ste] thE Bt FsAsHE AL 4
ol

Foluh Amjzo] AL 715 AT A 2Bl AFEe

71) Nat'l Basketball Assm v. Motorola, Inc., 105 F.3d 841 (2d Cir. 1997).
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“(i) The duration, extent, and geographic reach of advertising and publicity of
the mark, whether advertised or publicized by the owner or third parties. (&1
v E3ko] &S AR A3ATE g Ao EEsta, AdxFae 77k, We a3 AY
A W 9])

(ii) The amount, volume, and geographic extent of sales of goods or services
offered under the mark. (AE3tell A AFH AFolvt An] 2o o] J= | of
aela A W)

(iii) The extent of actual recognition of the mark. (AZE7} AAZ QA H HT)
(iv) Whether the mark was registered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal register. (A3%7} 1881. 3. 3.2 H

= 1905. 2. 2074 | = FE5Eo07 SEF 9= ofR”

3) A s E oF8 A9 (blurring) ¥ AHEY &4

[] blurring= “association arising from the similarity between a mark or trade
name and a famous mark that impairs the distinctiveness of the famous
mark.” (A Ev Ao el gaze] MY ofsiA 3 FHAESt FAEoES
B WAste A et RS blurring®] A8 AE WAL Sl WEH,
tarnishment+— “association arising from the similarity between a mark or

trade name and a famous mark that harms the reputation of the famous

mar’ (A Ego] o8 Mk gEG A5 FYAES AMES A4S
W AHAES Ao WAsE WA)en FATL AAL BRess

[J vFol7} “likely to cause dilution by blurring”gtal Ao g4 Wo] etsl=

AL 3 X3t 745 A (likely to cause dilution)elgts S =3

(6) gvixe] vjm

z(ﬂ]jojjj% A FAE A
AL 9 (passing | 74 =dlel de] AAE BRI AW, A5, A%, 4w &7 24,
off; palming off) 2 | Z H#tel ©E}le AFE& FAIR IAGE S LAY A
343} (dilution) Ags AEstAY oldd ASs AbEe AFES Wi -wbE(HA) E=
T4 FE5te] ERle AFH 55 sk A9
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Copyright protection shall extend to expressions and not to ideas,

procedures, methods of operation or mathematical concepts as such.

— & zde Asde QA ol e o, A nEe] Bae
oboltio] (idea) 7} obtle} %@ (expression)to] SlElcks ofo|tjol/Za o2y
e e WUAe Sdd £39. ALAYe 9 WHE 5D 59 4
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=
o

- AR A39x A1 e YPeF(1967d) A10x£220 FAR upel o] &
B A a3H H5E =Hste AN b= FF vIgNPEE
2% wet, AR = AF7|He AER AR A3Fe wep RodEE 8

st glow, A2ee w|FNARS] RE S FASL AT
o HA oz Al el sle Qe AR AAle] Feo| ¢

efelel Al A5 AL, Ehelel o
.]

(a) AAlzA = 2 7oL AET wd 2 =3t Fezi s FH o

A Gt oz dHA AR @

8

d= ZHAARE &, g9k 22 AR

7]

A A2 A wel A
(b) u]Wol7] W&o 4eis 7hxE 2 7, 2elm
() AaA 5 Aug Helstz Qi Aol JalA wLE FAe7) A, 1 4P
sholl A gelmel £A 9 thatol = A
w o] AR EAef glofA “FAG A Ao whshs WHTolgk Aojx Alekouk, Al 9RE 2
giubel fEsl 2e WS oulshul olzid We7h Au A5 Asle] AL WA EE
T FAR e A L&A XA Aagle]l A3Ate] oF wlgAR] H5E 2FF

- & 2 IR Reed, AA 52 7AS4EA wdA, AEH
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— bt ® a4 B3R 5 oole 94 2F TP LR FAD A
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£)& ket oA B854 WETha s Qe09)

104) 197613 A¥AZ-AH(The Copyright Act of 1976) A|301% R Q-M o] A28 FAste, dld Jol 2axE 1978
W 1€ 1Y o)A gt os HAlE siebdRl ARAT 5 d U89 WA Aglel daixe 1 AZEY A5 AlHol
T A AR e FNEHAEAE St Oﬂ“}xiﬂr;qm‘ﬂo] HHEPGS’AE &S, ofd o AL W o
Al A AREe] gl 1ok fARE dEE B 5 giel L st

105) Selby v. New Line Cinema, 96 F. Supp. 2d 1053, 1061-62(C.D. Cal. 2000). Samuel M. Bayard, Chihuahuas,
Seventh Circuit Judges, and Movie Scripts, Oh My: Copyright Preemption of Contracts to Protect Ideas, 86 Cornell
L. Rev. 603, 624 (2001).

106) Zelzo} F& ‘olojrol’o] digh vielAQl REE g o] vk 1872 ZHz|x o} F R A980xE AUEA
A2 A(common law copyright)S 1783 =H, 2 FA] ZAste] Azte] sl wiAldl digh ‘sjels /\qu(excluswe
ownership)' & 1433tk W2 1947 A b2 Fof H o] xdrkE Rogr}y Ayxyoel F P& AU
Azl wel =gmte] ZE(plot)oll 3k oto]t]e)(Golding v. RK.O. Pictures, 35 Cal. 2d 690(1950)4} #r]e Tz
o] &2 (radio program format) (Kovacs v. Mutual Broad Sys., 99 Cal. App. 2d 56(1950))l thaljA wie}¢l BE =
14 gt
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107) ProCD, Inc. v. Zeidenberg, 86 F.3d 1447(7th Cir. 1996); Chesler/Perlmutter Production, Inc. v. Fireworks
Entertainment, Inc., 177 F. Supp. 2d 1050(C.D. Cal. 2001). Samuel M. Bayard, Chihuahuas, Seventh Circuit Judges,
and Movie Scripts, Oh My: Copyright Preemption of Contracts to Protect Ideas, 86 Cornell L. Rev. 603, 624
(2001).

108) FAIEtE ololt]ojol d=x]ol| st FAHEE WU(Sellers v. American Broad. Co., 668 F.2d 1210(11th Cir.
1982))0] a1, FAgd AL Q784 &= WY (Chandler v. Roach, 156 Cal. App. 2d 435, 319 P.2d 776(1957)) &=
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E celael 22 AEEA ] 3 B35
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e Héuc’ﬂ ] shoq XJ%E]E e 535 FARAUAY dUEgFs HEsted A
S
=

o 72 1988 vbakaE HA ol F4l. 19461d AR ARG A= A A<
el fleiA el #eel oste] HIESgls. Edels Edlies AEA 97

—o—“%, ﬂ”di*c} Efole =#Ae FHAe EFAA A (unfair competition
law)°o & B3 Eo] 28 T} 1964 Sears, Roebuck & Co. v. Stiffel Co.
AFA12D) 0| A w]aredub ] - Aut el S| Ho|vf A EEH o] o5le] H FHEA]

X5l B e SASeE s A5 AY AU FIs= FH (states’ law) A9
EZ A A A (“state’s unfair competition law”)< 342 4 gvt= d2 S 519

Sears, Roebuck & Co. v. Stiffel Co. A3 Compco Corp. v. Day—DBrite

e~
BN

FeEeF (AN ) v. SeEddCrain ) FAB TR HAdS “dad@a)e] d9= e Al
WAREEO A Aol AAE AAk Frhe 1S AWElS Wk ofuel u)4Ale] fHH AR RiAlAClE Hels
Gk HEH Al 7 2] el oJshd ol d 9= ARElTEoloe diFaL, ARSIAAEAE oA 7ol BT
Y2 AR5A| ko ket elal $AI51SI thhttp://www.chinacourt.org/article/detail/2002/11/id/17848.shtml.

ol

ol
-

oﬁ

125) 7 RA SR A RER(2001) & Sk A 786345,

ol LER, MEREY AT RN W,

127) Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225 (1964).
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W (state laws)?e] JAE Axste] FH
Compco® #HZI} X = A ¢terhe =24 dupadidel gy §43(a)ol
olsled AFeol A T EAFC] FHA(trade dress)E EWsteE 39l dlsled
EFAAAAH R BEsr] A]AgH128) $]ef 2 =2]= Bose Corp. v. Linear

Design Labs, Inc. AFA1290| A4 A|253]¥ Ho] @3l §43(a)s THE AEF9
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T AAY F, PUES AEEZNele Do Edol= saxd vale]
wulate) EEE WA shE Aol AWy $43()° FIAAANE AA

| j=
L=l = FH(state laws)e| o= 2 i §43(a)7F EFX 739

of AL=EgtE Sears ¥ Compco AFA Ao wjA == Zo] ofyzte A

A §43(a)ell olste] AE e S Hoshr| AAT AL 19769
Truck Equipment Service Co. v. Fruehauf Corp. AFZ13De| A FE Q). $] A}71 <
A Eddy e o2 Eols mHARA olF EAG v FHE Efol=
cHxe A EA A=

19884 w]= 2|3

o

WAH o nle e

1988¢ 7NAE w3 §43(a)v= Wi FHYSA AT AAHE FAHAHoR

128) ke AES] Aol thstols AES o) Yauth A Was) ALSts e A s1%E uist 2o,

129) Bose Corp. v. Linear Design Labs, Inc., 467 F.2d 304 (2nd. Cir. 1972).

130) Pebble Beach Co. v. Tour 18 I Ltd., 155 F.3d 526 (5th Cir. 1998).

131) Truck Equipment Service Co. v. Fruehauf Corp. 536 F.2d 1210 (8th Cir. 1976), cert denied, 429 U.S. 861
(1976).
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Z “device’= E#HolE THAE EFsl= A

AW §459] AL Arekes dole oAWd dof, A T AA(device) E

il

rr

59 AgS E33t}([tlhe term “trademark” includes any word, name,
symbol, or device, or any combination--)2txl A3t =4, deviceol] ©hs}
of = WY §43(a)e}t §45°] Aol At &+ =

— 199249 Taco Cabanazh= Ao Ede]= =& A7F @3y §43(a)el &sted H
SEEAL 57 A, Y Edol=myar AT ofe T
a7k Al 2 BERbr] Sl A= AERAE (7= AR[2)el tigh AlEE S B
slodof 3}m, o|Edt Al H L Efolt Ty Ayl EAA R AW E (inherently
distinctive) o] AAY Z2 Aol ¢ AW (secondary meaning)<
of gt AR wEtA ofW Edlels Eel AT AR ow AHEYHS THA L
Ao Ab-gol o AHE S THslA oot AW BEUF "Hoe A 2
;. ARGl o
Wal—Mart A7 o] A

— 2000. 3. 22. ] ©iy P §43(a) o130 ARZ

A TFol FHxA ¢k ‘AlFe © Al (product’s design)< o] AA  &n|

T 1m Nl
=
2

(secondary meaning)y} £+ AE& 53514 131‘01 ou|E dx E3I H o=
I AFe YAl Rauks & 9 HAleHA 5. WS AT E2A =
gl AFe YA BAFor AWHEHo] glemw Xﬂ%"] & Afo]l B ERE7] 9
A= Aol dFE UFsHAYIS 23A ou|7t Qlgs YFElof grfi36)

132) 15 US.C. § 1125(a).

Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce
any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or
misleading description of fact, or false or misleading representation of fact, -+

133) Wal-Mart Stores, Inc. v. Samara Brothers, Inc., 529 U.S. 205 (2000).

134) 15 US.C. §1125(a) (3) In a civil action for trade dress infringement under this Act for trade dress not
registered on the principal register, the person who asserts trade dress protection has the burden of proving that
the matter sought to be protected is not functional.

135) Two Pesos, Inc. v. Taco Cabana, Inc. 505 U.S. 763 (1992).

136) Wal-Mart Stores, Inc. v. Samara Brothers, Inc., 529 U.S. 205 (2000).
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Haig & Haig 3]4}2] ~27Fx 91~ 7] A4 (Pinch Bottle for Scotch Wiskey) 2]
FAS B3 AL “symbol” = “device”o w3ttt stH A F EZ(principal
register)o] 2|3 AEFTFS FESHAFEHY, 1 F ZtEeEt A AALE
ZetH o] FAbe| sl ARESFS stHA Edel= =l avt ArrA FER
A g v Al W 55 FgAH-A(Court of Customs and Patent
Appeals, CCPA)=> In re Kotzin AFZA187 el A sHql®] §450 4 A7} =& 4 9f

tolow FAW EA AW, AW EE AAE £ A Ldes AL of

Ur ot g 70 A% ol &3 F sivtn #AE dAd§ steERe HA

N P R
— cFujel del AR oeh FA4 9AE YE Aot del ANEAA B

$}3} 5} o

137) In re Kotzin, 276 F.2d 411 (CCPA 1960).
138) In re Jockey International, Inc., 192 U.S.P.Q. 579 (T.T.A.B. 1976).
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147) FVE,  ARFERUSBUAA TE DHT S TR, A LA HH LR E S 2 B AR P AU AR AR R 2,

2006, pp.72-.78.

148) °l&|9-AFZ, BAA Fdr)Ee] B A AR A, AAT A24A AlE 2015 64, 1439,
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