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15) Donald S. Chisum, Patent Law Digest, Matthew Bender(2003), p.1062; Charles W. Adams, “Brief History of

Santa Clara Computer & High Technology Law Journal, Vol. 22, Issue 3

’”

Indirect Liability for Patent Infringement”,

(2006), p.375.
16) Saxe v. Hammend 21 F. Cas(No.12411) (C. C. C. Mass. 1875).

17) The manufacture of one of the elements of a patented combination, not proved to be made for use in connection

with the other elements, is not an infringement of the patent for the combination.
18) Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 U.S. 425 (1894).
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19) A=, “58d49 -, A AT 219, #FgAK1999), 5469,

20) Millner v. Schofield, 17f. Cas. 392(N0.9609a) (C. C. W. D. Va. 1881). ¢] AbellA Hie HulE AFshe x| &
o S EARIY Jue 9 R A FEAoZ AFEE $ 9l go]X, du g I AgS A<;-gu)ssic)

21) "= 1890 MR (Sherman Act), 19141 E#|o]EWM(Clayton Act) && X33t w9 SHdaAHole} gL, I+
3 SEuEle A2 HE B ‘SEAA 2 FFAY B3 HEo|th o8 A ‘EHFAW e FHAUY o
2 opeted], & =iddAE FAANE olge &olE ARRSIIE gttt &0l Al tiEiAE oled, TSAET AN
(A4, , FFAH2013), 19 9 HEd, "AAHGI3H), , ©9AH2010), 33-37H i,

22) 539 F&9 el e FAAAAGAH et AL b ¢ vk Hilifk—, TRERECGE1280, , B
B2(2010), 84 H.

23) C.R. Bard, Inc., v. M3 Systems, Inc., 157 F.3d 1340, 1372 (Fed. Cir. 1998)A}Ao|4 WL “Patent misuse is
viewed as a broader wrong than antitrust violation because of the economic power that may be derived from the
patentee's right to exclude. Thus misuse may arise when the conditions of antitrust violation are not met.”2}a 3
AR

24) TAANY W3k B2 Wl el MHNE Aus “Sae] Parsk 3R WA, gAIHe) A31E, o
S SA (2013, 2.), 56-74H; ASE, TAESEA 7lo|=q(H23), , AFERAN2010), 241-244% a1,

25) Miller & Davis, Intellectual Property(3nd ed), West Pub(2000), p.141('Misuse' means that the patent owner has
overreached and tried to do more than legitimately is authorized by the patent monopoly).
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26) &3], “Seye] fH(Egrlo]gHge] 58 ofF)”, AR FHWNM(1), #AAH2006), 64H.

27) Charles W. Adams, “Brief History of Indirect Liability for Patent Infringement”’, Santa Clara Computer & High
Technology Law Journal, Vol. 22, Issue 3 (2006), p.376.

28) Irving Faber, “Contributory Infringement - A Limited Tort”, Chicago-Kent Law Review, Vol. 42, Issue 1 (Spring
1965), pp.1-12; Maurice E. Gauthier, “Contributory Infringement”’, Boston University Law Review, Vol. 41, Issue 4
(Fall 1961), pp.552-556 L.

29) A3}, ‘B s Be oo WA A digk A, AdA A503%, $A A A4S (2016. 8.), 9.

30) Leeds & Catlin v. Victor Talking Machine Co., 213 U.S. 325 (1909). #lz=¢} #lz= Zdolo] %3 Edad AL
23] sla) AZe Ba=g wlse A9 A8 + e Fevt okl 88 & gl ol Al R,
SHER A vhRE AREE RS, A0 R <8 v WaEe] 234 Suoo)d FeSAG WARCR: B
2ol Alze dze dejagioli= flohs ol fol Holr.

31) Henry v. A. B. Dick Co. 224 U.S. 1 (1912).
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32) Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917).

33) Carbice Corp. v. American Patents Development Corp., 283 U.S. 27 (1931). o] Abdo] E3]H Fg9] o) thst A
2= A& Charles W. Adams, “Brief History of Indirect Liability for Patent Infringement”, Santa Clara Computer
& High Technology Law Journal, Vol. 22, Issue 3 (2006), p.379.

34) M7 w7 WA= ]j?oﬂf‘i«] 5594 19 Aol FuiQjolx] 55 H= 1HejEe] Z|AEHAAY, U]%"ﬂﬁ T8

(public use) ¥+ #w(on sale)® A¢"S AlqHA /\]—/é]}\]_‘rri TAA oY, 20113 /A M= & = Fufjo) A9
HEdEE A9A AekS HAsta O AV FaEddE AASAA, Ve FF0] o]8rkeet A O]E}L Ak 3

& FobI9ie, 5519, rl5 ARES AN ARUS B4 2 Seteel AL Qg B A5 2012, 12,
27-30™ FaL,

35) Maurice E. Gauthier, Maurice E. Gauthier, “Contributory Infringement”, Boston University Law Review, Vol. 41,
Issue 4 (Fall 1961), p.554; FHHZh, "ML H1015ICESD 5 Z5E- U EIEMS64:2 1125 H Ak o fld U 72—, |, "fF
FFRADBERIE", SR (1986, 12.), 6881

36) Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 (1944).
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otz & o= 11 S5]d ] LWl stodof ek A, B F MercoidAFo] 3
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SaiA eeta s
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StaLA sk A3AF Abololl A W =g oFZIAIZAL8) S AR A4 F
Fol Ss1eH e A4l o]9)9 e &5 Z2A e 5% FFEYAE =752 HHEA
NE FAT A2 A AA ] et m=dojgk A H AT T1E| A o2 d dH R
Aaf ZFFAS 7 A 71l AskA o8 = 1952 S5 H A1 (DS ALFe=
A oolE Ao RE Al 40 T o]F A E Rohm & Haas ARA4DOA W&
SRS AdAste A olddds vhE SR fle HGAEE 5 Sy o9 A
HA ALgolE AgstA B2 =F = 7927 (tying) st o1& ARse A A A
et AAAS Adsttlete 559 F&ol FetA F=rhal Hop2) 1952+ o

37) Tom Arnold & Louis Riley, “Contributory Infringement and Patent Misuse: The Enactment of 271 and Its

Subsequent Amendments”, Jowmnal of the Patent and Trademark Office Society, Vol. 76, Issue 5 (May 1994),
p.364.

38) Charles W. Adams, “Brief History of Indirect Liability for Patent Infringement”, Santa Clara Computer & High

Technology Law Journal, Vol. 22, Issue 3 (2006), pp.383-384.

39) Irving Faber, “Contributory Infringement - A Limited Tort”, Chicago-Kent Law Review, Vol. 42, Issue 1 (Spring

1965), pp.3-5.

40) 1944:3°] Mercoid @2 o]F 19521d iWol H7] A7bA W= 23]= 1948\, 1949 3 19510l 22F ARl digh

=02 39, 7 FAZ A gsjAE Tom Arnold & Louis Riley, “Contributory Infringement and Patent
Misuse: The Enactment of 271 and Its Subsequent Amendments”, Journal of the Patent and Trademark Office
Society, Vol. 76, Issue 5 (May 1994), pp.366-370 ZaL.

41) Dawson Chemical Co. v. Rohm & Hass, 448 U.S. 176 (1980). &5|¥A= M AHE 74T A & E43 & 5
of tiate] ERRICERE] AAHASHHE] Q75 AFE 5 o, ogjd AFY9E 53dE H&she Aol o

Algh Aoltt,

42) Michael A. Shimokaji, “Inducement and Contributory Infringement Theories to Regulate Pre-Patent Issuance

Activity”, IDEA: The Journal of Law and Technology, Vol. 37, Issue 3 (1997), pp.585-587.
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gES o] g3t HJHJEO%«] AHES SES AL B3P dgolgke dWRkS S8t Tom Arnold & Louis Riley,
“Contributory Infringement and Patent Misuse: The Enactment of 271 and Its Subsequent Amendments”, Jownal of
the Patent and Trademark Office Society, Vol. 76, Issue 5 (May 1994), p.376.

Windsurfing Intern. Inc. v. Amf, Inc., 782 F2d 995, 1001 (Fed. Cir. 1986).

Joel Davidow, Patent-Related Misconduct Issues In U.S. Litigation, Oxford University Press(2010), p.87.

A5, TESH,, HEAH2003), 5209,

Richard J. McNeely, “Governmental Indirect Patent Infringement: The Need to Hold Uncle Same Accountable
Under 28 U.S.C Sec. 1498”, Capital University Law Review, Vol. 36, Issue 4 (Summer 2008), p.1118914 % ‘1952d
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U= Ax AJE48) 53] Mercoid At A =
S35 dxe] s 27F Rl 9 ste] o) st R ThH
oF dHEY F Qs A FA @ Aot

Hu SolAA wEe TAY
b

o
2RI A 3 oA ¢ g

O A m= 53y A271=x (

7F A Ao sk Ao, (b)= X330 (inducement
infringement), (c)+= 714 (

a)

A3l (contributory infringement) ol that FAH S ZA, 319 &
S ¥t We onm o 7+ A& (indirect infringement) 23 & 4 A o}h50 183 7Y
Ao 5519 Fgol gt %‘j‘?%* AAst7] A&l (d)dS 2 A =H, o]

A TS e oS

48) olAl¢h, "S85 Aol B A7, FEOTa ST e AALe9]=#(2002), 45W.

49) Miller & Davis, Intellectual Property(3nd ed) West Pub(2000), pp.142-143; Tom Arnold & Louis Riley,
“Contributory Infringement and Patent Misuse: The Enactment of 271 and Its Subsequent Amendments”, Jownal of
the Patent and Trademark Office Society, Vol. 76, Issue 5 (May 1994), pp.365-370.

50) FAA, TEHEA4LT), , B9 H2013), 4329dM= “35 US.C. (), (o), ), (g)E s A& Direct

infringement) 749 22 % (a)9 Mgl ‘7HdAs)(Indirect mfrmgement)i Has 71 gloy} o] £y EFYY
R RS W deloa £5& doZ # gleug Fo8 Qty i gt}

51) 1 o]9ol £AF AFe] FASA FulelA AF Rt ““ﬂo}xl gow AT AHEA Gt dAS
Deepsouth Packing Co., Inc. v. Laitram Corp. 406 U.S. 518 (1972) #4<S AW o= wjHeln A AAAS 73lsl7)
&3] 19843 E3HolA F71d Zo] (Hdeltt. Tom Arnold & Louis Riley, “Contributory Infringement and Patent
Misuse: The Enactment of 271 and Its Subsequent Amendments”, Journal of the Patent and Trademark Office
Society, Vol. 76, Issue 5 (May 1994), p.379.

(f) (1) Whoever without authority supplies or causes to be supplied in or from the United States all or a
substantial portion of the components of a patented invention, where such components are uncombined in whole or
in part, in such manner as to actively induce the combination of such components out side of the United States in
a manner that would infringe the Patent if such combination occurred within the United States, shall be liable as
an infringer.

(2) Whoever without authority supplies or causes to be supplied in or from the United States any component of a
patented invention that is especially made or especially adapted for use in the invention and not a staple article or
commodity of commerce suitable for substantial noninfringing use, where such component is uncombined in whole
or in part, knowing that such component is so made or adapted and intending that such component will be
combined outside of the United States in a manner that would infringe the patent if such combination occurred
within the United States, shall be liable as an infringer.

52) olels 19524 el ols) BalaAs A FAT 5 dE 9 AR =, S5 S04 Pt 59
A 8o sgsiA g AWs AgdAletes AYE AA H9YE H7ME Maurice E. Gauthier, “Contributory
Infringement”, Boston University Law Review, Vol. 41, Issue 4 (Fall 1961), p.556.

53) Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any
patented invention, within the United States, or imports into the United States any patented invention during the
term of the patent therefor, infringes the patent.

54) Whoever actively induces infringement of a patent shall be liable as a infringer.
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O I o]9e A287x (o)FdAE AFAN B FEFNE +A33t= A7 995 &5
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55) Whoever offers to sell or sells within the United States or imports into the United States a component of a
patented machine, manufacture, combination, or composition, or a material or apparatus for use in practicing a
patented process, constituting a material part of the invention, knowing the same to be especially made or
especially adapted for use in an infringement of such patent, and not a staple article or commodity of commerce
suitable for substantial non-infringement use, shall be liable as a contributory infringer.

56) No patent owner otherwise entitled to relief for infringement or contributory infringement of a patent shall be
denied relief or deemed guilty of misuse or illegal extension of the patent right by reason of his having done one
or more of the following: (1) derived revenue from acts which if performed by another without his consent would
constitute contributory infringement of the patent; (2) licensed or authorized another to perform acts which if
performed without his consent would constitute contributory infringement of the patent; (3) sought to enforce his
patent rights against infringement or contributory infringement; (4) refused to license or use any rights to the
patent; or (5) conditioned the license of any rights to the patent or the sale of the patented product on the
acquisition of a license to rights in another patent or purchase of a separate product, unless, in view of the
circumstances, the patent owner has market power in the relevant market for the patent or patented product on
which the license or sale is conditioned.

57) (M3 & (4) 2 (5)F 1980 Rohm & Hass ¥Hdo| Aigl & 5 49 FHXE wgsty] H3) 1988 NAHA 7t
# Zolt}. Tom Arnold & Louis Riley, “Contributory Infnngement and Patent Misuse: The Enactment of 271 and Its
Subsequent Amendments”, Journal of the Patent and Trademark Office Society, Vol. 76, Issue 5 (May 1994),
p.380.

58) 35 U.S.C. 287 (c) (1) With respect to a medical practitioner's performance of a medical activity that constitutes
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W oAe0zo e e EA FALS AW EEA 6

- "(2) 53Ho] fastH SsdAAY TV gle AdElol A S EA 219 ofH A7}
AA A2} 71 EEHE S AAE HSS Foube z} o] Qo] oA 1 wHe] 4
b o] B A A Q 4 (an essential element of the invention) 2 #H = 4

|

A FFHAL FF FFS @ A% TA 1 $9F0] I 4y
1 2

S el
QoM GAstEd AFH o8 =S Atks AL B3 YAY L A4
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an infringement under section 271(a) or (b) of this title, the provisions of sections 281, 283, 284 and 285 of this
title shall not apply against the medical practitioner or against a related health care entity with respect to such
medical activity.

59) William Cornish/David Llewelyn/Tanya Aplin, Intellectual Property: Patents, Copyright, Trademarks and Allied

Right(3nd ed), London Sweet & Maxwell(2010), p.277.

60) d=ol= HEAEE 2344 AHdl(secondary infringement)2}il% 3} Nari Lee, "Fragmented Infringement of

Computer Program Patents in the Global Economy", [DEA(The Intellectual Property Law Review)(vol.48,n0.3),
Franklin Pierce Law Center(2008), p.367.

61) (1) A Community patent shall also confer on its proprietor the right to prevent all third parties not having his

consent from supplying or offering to supply within the territories of the Contracting States a person, other than a
party entitled to exploit the patented invention, with means, relating to an essential element of that invention, for
putting it into effect therein, when the third party knows, or it is obvious in the circumstances, that these means
are suitable and intended for putting that invention into effect.

(2) Paragraph 1 shall not apply when the means are staple commercial products, except when the third party
induces the person supplied to commit acts prohibited by Article 25.

(3) Persons performing the acts referred to in Article 27(a) to (c) shall not be considered to be parties entitled to
exploit the invention within the meaning of paragraph 1.

62) Lionel Bently/Brad Sherman, Intellectual Property Law(Znd ed), Oxford University Press(2004), p.531.
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7F Lwt

O 9= S 7t A8 7482 v+ 53 7HE A 83 FARSHE. S, A60x (2)
g2 v 53 A271E (0)F 71 H&E 9 A0 (3)d2> vl=F 55 A271% (b)
o] e FAFES & S Aok (2)89] 7hE A 2 (3)de] 7HE A BE A
2 QA FAH QA4S 227 Y, JFAN EAE AAR T JuE e v=
My =it ed) out g2 EFY A60F (3)FS EFUH AL AE AARE s
A= (2)S 2LsHA I HEAS B8 FEAECE A5t =8 A 1
= ESHA e g EeEge AR Ao Wk 7HE AT el st Hol
A zpo]l 7k Q) Th65)

v A0 (2)3e] 7HH A 87

O 9= E3WHA 7+ A7 AFE7] AaideE (1) Algd HEFo] Esadyo Bz o
Zof sfgstedof sk, (2) W8 FEAAFo] oy, (3) 11 FEo] 53] AA]
A3tely S Ao HAAE LA AY 1 Ao FelF el AlgoA IRl B
Sl oF &t} 66)

O A7 syl Aside a4 275 zhFolof &7 mol g7 o= i)
63) 2004. 7. 22. N4 ol %9 Sy ¥ vhey} Lk FWA, ‘5] e AR A wede] BF AT, FY

theta vpabekel=1(2011), 53%.

Section 60 : (2) Subject to the following provisions of this section, a person(other than the proprietor of the
patent) also infringes an invention if, while the patent is in force and without the consent of the proprietor, he
supplies or offers to supply in the United Kingdom a person other than a licensee or other person entitled to
work the invention with any of the means, relating to an essential element of the invention, for putting the
invention into effect when he knows, or it is obvious to a reasonable person in the circumstances, that those
means are suitable for putting, and are intended to put, the invention into effect in the United Kingdom.

(3) Subsection (2) above shall not apply to the supply or offer a staple commercial product unless the supply or
the offer is made for the purpose of inducing the person supplied or, as the case may be, the person to whom
the offer is made to do an act which constitutes an infringement of the patent by virtue of subsection (1) above.

64) W4, “E3]9] 7 Aa Axe] siA el ek A, kg ukALeeE=(2011), 53-54.

65) ol¥g HelA o= ESPY HEe Vs 22 ouE B 4 gtk d7dd], William  Cornish/David
Llewelyn/Tanya Aplin, Intellectual Property: Patents, Copyright, Trademarks and Allied Right(3nd ed), London
Sweet & Maxwell(2010), p.2779X = 9= 5319 #6025 79" 3l (contributory infringement)2}aL dHt},

66) Lionel Bently/Brad Sherman, Intellectual Property Law(Znd ed), Oxford University Press(2004), p.532.
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67) Az, ‘5519 EAE”, viArEE AT 2138, FdAK1999), 551-552W; Lionel Bently/Brad Sherman, /ntellectual

Property Law(Znd ed), Oxford University Press(2004), p.532o-+ F#24 @743 ##3k9] “The imposition of a
knowledge requirement, which is construed objectively, ensures that parties who do not knowingly benefit from
the misuse of a patent are not caught as indirect infringement"g}L 3t}

68) gz, “Es1de A", WAlREAT 214, wedAK1999), 552,
69) William Cornish/David Llewelyn/Tanya Aplin, Intellectual Property: Patents, Copyright, Trademarks and Allied

Right(3nd ed), London Sweet & Maxwell(2010), p.270.

70) Amiram Benyamini, Patent Infringement In the European Community, Munich-Max-Planck Institute(1993), p.205. &

A1H A mplied licenseli A2 PHIZIAZ S8 F4& WAk Fe wolwol B, T4/ )
AE A disl dgEE Haldol vl dAxls SAANEE AAARD] gLl o) JgsE AozA o7
Aol AAHY] o] dHdEe] tiEirE FAA Ao AA-E F itk "X Afo]7h vk, Amber Hatfield
Rovner, "Practical Guide to Application of (or Defense Against) Product-Based Infringement Immunities Under the
Doctrines of Patent Exhaustion and Implied License", Texas Intellectual Property Law Journal(2004), p.246.

71) William Cornish/David Llewelyn/Tanya Aplin, Intellectual Property: Patents, Copyright, Trademarks and Allied

Right(3nd ed), London Sweet & Maxwell(2010), p.270; Lionel Bently/Brad Sherman, Intellectual Property Law(Znd
ed), Oxford University Press(2004), p.532.
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72) § 10 [Verbotene Verwendung von Mitteln zur Benutzung der Erfindung]

(1) Das Patent hat ferner die Wirkung, daB es jedem Dritten verboten ist, ohne Zustimmung des Patentinhabers im
Geltungsbereich dieses Gesetzes anderen als zur Benutzung der patentierten Erfindung berechtigten Personen
Mittel, die sich auf ein wesentliches Element der Erfindung beziehen, zur Benutzung der Erfindung im
Geltungsbereich dieses Gesetzes anzubieten oder zu liefern, wenn der Dritte weil oder es auf Grund der
Umstidnde offensichtlich ist, daB diese Mittel dazu geeignet und bestimmt sind, fiir die Benutzung der Erfindung
verwendet zu werden.

(2) Absatz 1 ist nicht anzuwenden, wenn es sich bei den Mitteln um allgemein im Handel erhéltliche Erzeugnisse
handelt, es sei denn, daB3 der Dritte den Belieferten bewuBt veranlaf3t, in einer nach § 9 Satz 2 verbotenen Weise
zu handeln.

(3) Personen, die die in § 11 Nr. 1 bis 3 genannten Handlungen vornehmen, gelten im Sinne des Absatzes 1 nicht
als Personen, die zur Benutzung der Erfindung berechtigt sind.

2 28-S dEdAE e 2o Mot vk 10 &

(D FFE, FAIEBHEOHEEZETWE W =KD, UBISHORENERICBET 5 B % £ OFHO AR [t raflsk N T
MnrzdIc, REDOMATFIRNT, PR EZ I T MR 4T 2 EUADFICRISUIMHGT 5 2 228 kT2 L ) B
DR EATBY, 72720, BETEDPZORHOTITHE L7230 THY), D, 2OLIHICENENTWE Z L%, HBFE
ZEDPH S T B UL ENDRI A b ATIHEATH B Z L 25 ET 5,

(2 (1) , %®¥Fﬁb‘*%ﬂ&ﬁ@|hﬁﬁnn“{%6% SIS Ly, 72700, S = H0 et 2 20T 2 812%F L TER9 442 i
T o TR AN TAZFHET HY ZORY Thow,
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73) § 9 [Wirkung des Patents]

1 Das Patent hat die Wirkung, dass allein der Patentinhaber befugt ist, die patentierte Erfindung im Rahmen des

geltenden Rechts zu benutzen. 2Jedem Dritten ist es verboten, ohne seine Zustimmung
1. ein Erzeugnis, das Gegenstand des Patents ist, herzustellen, anzubieten, in Verkehr zu bringen oder zu gebrauchen
oder zu den genannten Zwecken entweder einzufithren oder zu besitzen;
2. ein Verfahren, das Gegenstand des Patents ist, anzuwenden oder, wenn der Dritte weill oder es auf Grund der
Umstinde offensichtlich ist, daBB die Anwendung des Verfahrens ohne Zustimmung des Patentinhabers verboten ist,
zur Anwendung im Geltungsbereich dieses Gesetzes anzubieten;
3. das durch ein Verfahren, das Gegenstand des Patents ist, unmittelbar hergestellte Erzeugnis anzubieten, in Verkehr
zu bringen oder zu gebrauchen oder zu den genannten Zwecken entweder einzufithren oder zu besitzen.
;(1]91 an:q,] §Eﬂ
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74) § 11 [Erlaubte Handlungen]

Die Wirkung des Patents erstreckt sich nicht auf

1.Handlungen, die im privaten Bereich zu nicht gewerblichen Zwecken vorgenommen werden;

2.Handlungen zu Versuchszwecken, die sich auf den Gegenstand der patentierten Erfindung beziehen;

Z2a.die  Nutzung biologischen Materials zum Zweck der Zichtung, Entdeckung und Entwicklung einer neuen
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Pflanzensorte;

2b.Studien und Versuche und die sich daraus ergebenden praktischen Anforderungen, die fiir die Erlangung einer
arzneimittelrechtlichen Genehmigung fir das Inverkehrbringen in der Europdischen Union oder einer
arzneimittelrechtlichen Zulassung in den Mitgliedstaaten der Europiischen Union oder in Drittstaaten erforderlich sind;

3.die unmittelbare Einzelzubereitung von Arzneimitteln in Apotheken auf Grund #rztlicher Verordnung sowie auf
Handlungen, welche die auf diese Weise zubereiteten Arzneimittel betreffen;

Al1x [3]85= 9]

5589 a2 vy 74w Agede nAA ger)
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75) Art. 12 Abs. 1, Art. 17 Abs. 3 GemPatG.

76) Artikel 64 Rechte aus dem europdischen Patent
(1) Das europidische Patent gewihrt seinem Inhaber ab dem Tag der Bekanntmachung des Hinweises auf seine
Erteilung im Europdischen Patentblatt in jedem Vertragsstaat, fiir den es erteilt ist, vorbehaltlich des Absatzes 2
dieselben Rechte, die ihm ein in diesem Staat erteiltes nationales Patent gewihren wiirde.
(2) Ist Gegenstand des europiischen Patents ein Verfahren, so erstreckt sich der Schutz auch auf die durch das
Verfahren unmittelbar hergestellten Erzeugnisse.
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(3) Eine Verletzung des europiischen Patents wird nach nationalem Recht behandelt.

77) Georg Benkard, Patentgesetz, (11. Aufl.), C.H.Beck, 2015, §10, Rdnr. 2.

78) § 14 [Schutzbereich]

1Der Schutzbereich des Patents und der Patentanmeldung wird durch die Patentanspriiche bestimmt. 2Die
Beschreibung und die Zeichnungen sind jedoch zur Auslegung der Patentanspriiche heranzuziehen.

A4z [HEH9]

5893 5859 RIM9E SSAHTE Foto] SR HAAN} EHE 53T sjAls 95t & 4 Sith

79) Artikel 69 Schutzbereich
(1) 1Der Schutzbereich des europdischen Patents und der europidischen Patentanmeldung wird durch die
Patentanspriiche bestimmt. 2Die Beschreibung und die Zeichnungen sind jedoch zur Auslegung der Patentanspriiche
heranzuziehen.
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80) Uwe Scharen, Die Behandlung der (so genannten) mittelbaren Patentverletzung in der Rechtsprechung des
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82) KraBer, §33 VI b. 2.

83) BGHZ, 159, 76 — Fligelradzahler.
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91) BGH GRUR, 2007, 769 — Pipettensystem.
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92) BGH GRUR, 2007, 773 — RohwschweiBverfahren.
93) BGH GRUR 2015, 467 — Audiosignalcodierung.
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149) Scharen, GRUR 2001, 995, 996.

150) Scharen a.a.0.; Scharen, GRUR 2008, 944, 948; Tilmann, GRUR 2005, 904, 905; Nieder, GRUR 2000, 272; BGHZ
168, 174 - Deckenheizung; OLG Diisseldorf GRUR-RR 2002, 369, 377.

151) BGHZ 170, 338 - Haubenstretchautomat; BGH GRUR 2005, 848 - Antriebsscheibenaufzug; KraBer, §33 VI b8;
Tilmann, GRUR 2005, 904, 905.

152) BGH GRUR 2005, 848, 854 - Antriebsscheibenaufzug.

153) Scharen, GRUR 2008, 944, 948.

154) VoB, GRUR 2006, 281, 282,

155) LG Disseldorf Entsch. 99. 5. 8.
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Hebal @Asn, 283 Ay Al A7E 2 9] Q1Yo mekA Es wsia] AdE
ERol e S ek Aol A Fej A WA A7) o] AAjol Ado] AE=AE AAL
A &2 Aol: SAIEL0 AT v As L S5 A140%bo] 2 Asl ALt
Aot FRAF #e AL MY ARAFHFAAE AN AZA AzEHE T
MAE ARste Ak 2dE 5 Atk v = Jhei A A% AA AL sH s 7St
ChISD T8y ARt o S AATE Al iR WA 2 Aol thal A RIAFE AL
TS A ARG ThsAe] dna M A FAD Aolr. o] AR A
oetm Fie AMAAZE »E WellA Iy zfE Fujg Fujrt ogA #d =4
= AR dalA HEA JRRlS ZAFSt o & o FE A A fdevhdl Ak
Zaul g, ANAAE, FEAFTH A #E AT e &% BE REFAA R EE
Aol RHHA HF= T AT FFRHE Follk A3 FL7F 2gE TN ofo] Hhslo
PR e Bfee AT B ML A Ee afl Seke S 3
& QUhl) AR A= A Aol A 539 Alld0xzax A3E, A4
G160 mek F3de] AR elol 2T sk dal= Atk LY AR e
ZRA D W AN A st FE A e AlFA wEel @ Ao i A& A|33
Zl6Do] et S5Ed9 F/el mE SHEFE AL JHstA Feth oldd Haj A=

156) KraBer, §33 VI b 5.

157) BGH GRUR 66, 198, 199.

158) OLG Karlsruhe GRUR-RR, 2004, 97, 99.

159) BGH GRUR 2006, 570 — extracoronares Geschiebe.

160) (3) 1Wer entgegen den §§ 9 bis 13 eine patentierte Erfindung benutzt, kann von dem Verletzten auf Riickruf
der Erzeugnisse, die Gegenstand des Patents sind, oder auf deren endgiiltiges Entfernen aus den Vertriebswegen
in Anspruch genommen werden. 2Satz 1 ist auch anzuwenden, wenn es sich um Erzeugnisse handelt, die durch ein
Verfahren, das Gegenstand des Patents ist, unmittelbar hergestellt worden sind.

(4) 1Die Anspriiche nach den Absitzen 1 bis 3 sind ausgeschlossen, wenn die Inanspruchnahme im Einzelfall
unverhiltnismiBig ist. 2Bei der Priifung der VerhiltnismiBigkeit sind auch die berechtigten Interessen Dritter zu
beriicksichtigen.

(3) AOEFE ALZEAA) Wto] ESUPS AN A= FAA2RH 559 Bg AxBe] H5 B wugRe
2E AFAA AAZ JFE 5 Ak ALES 9] o] i el olete] AxAo Ard F b AxB A
Sl 484 4 9k

(4) ALHE A3F7AA ] 7S
Ape] et ojelo] aejd F Utk

161) § 33 [1] [Entschiadigung fir angemeldete Erfindungen]

(1) Von der Verdffentlichung des Hinweises gemiB § 32 Abs. 5 an kann der Anmelder von demjenigen, der den
Gegenstand der Anmeldung benutzt hat, obwohl er wuBte oder wissen mufBte, daB die von ihm benutzte Erfindung
Gegenstand der Anmeldung war, eine nach den Umstinden angemessene Entschidigung verlangen; weitergehende
Anspriiche sind ausgeschlossen.

(2) Der Anspruch besteht nicht, wenn der Gegenstand der Anmeldung offensichtlich nicht patentfihig ist.

(3) 1Auf die Verjghrung finden die Vorschriften des Abschnitts 5 des Buches 1 des Biirgerlichen Gesetzbuchs
entsprechende Anwendung mit der MaBgabe, dass die Verjihrung frithestens ein Jahr nach Erteilung des Patents
eintritt. 2Hat der Verpflichtete durch die Verletzung auf Kosten des Berechtigten etwas erlangt, findet § 852 des
Biirgerlichen Gesetzbuchs entsprechende Anwendung.

(1) A32x A5 wet TR GFE 2992 49 dids 23] S99 o S AY EBE E%E Folgn
sete 9 el EHS AAAY Aol A el wt A BAAE AT 4 vk A FTES wjAl gk

TEARIN A A7) vl A o)A Stk Hrde wiAE T vl S AAE wel A3
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st 1 558 A4S & gtk & ANEYe) BH0E o SHAFS Az A
B A% AN B FASAY, B TSP AHE W Fel S8 ggel
datel 4 AEF ABL AS WS AT AN -BR-FAL HAE o A

= = 5 01% el g Sl ol &t

(2) AFNE FA9) tgol BN3 SHHZ0] e uel = HYax
@ W ALY A5el AL AEE AV B0l AgH A
gl st A% Edow grh AT AU et 4

H AgH2xE =43t

§ 852 [1] [2] Herausgabeanspruch nach Eintritt der Verjahrung

1Hat der Ersatzpflichtige durch eine unerlaubte Handlung auf Kosten des Verletzten etwas erlangt, so ist er auch
nach Eintritt der Verjihrung des Anspruchs auf Ersatz des aus einer unerlaubten Handlung entstandenen Schadens
zur Herausgabe nach den Vorschriften iiber die Herausgabe einer ungerechtfertigten Bereicherung verpflichtet.
2Dieser Anspruch verjihrt in zehn Jahren von seiner Entstehung an, ohne Riicksicht auf die Entstehung in 30
Jahren von der Begehung der Verletzungshandlung oder dem sonstigen, den Schaden auslosenden Ereignis an.
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o E5| A 7IXE FHLAS2 2F 5 42420 sfMEl= A0| LHHAO|X|T, Cf
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162) http://www.sipo.gov.cn/albd/2012/201206/t20120629_717201.html(2016.10.07.5-%).
163) dbatifih AREBE(1993) et i) 727044,

164) http://www.sipo.gov.cn/albd/2012/201206/t20120629_717201.html(2016.10.07. 3-5).
165) X358, “FeEL ARG S EE7, pE R (201142300, pp.99-100.
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1) (B T HFEEA RN RS THEHRE Gt )) A4 FTFEH 9
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oF ALXHOR AYE BN 2HAANE ARGk AR S SR HAA 2

TAWMRAS WA BAL BEHT B FAYLS FRas) A stol=AL AN

stk AP AL 20149 88 (5 AL A Mo Hgt WE B

g opzhel WAl A (2) (BT HE LA HHERHS S I P s TR (2)), &

TEIAL, 5 APEAAIA B Pefre BAW T4 A2EE A 20169 49

167) 73, [HHEGAL SEHAT I ASIEROTT RN LR, HAEGRE . A, BRI AZR, kAifdz

(AT, AT HAEE LA B SFER NI L RRIEGE, LA ESEE R TN R AR, T A B,

T4, [AHEE B G LR, MEE R, X B % e 5 OO TS ™ i SR B i, o i 2RI rh ™, 4y

BN AR RIEA (adid) 00—, HAEHLERE.

750 AF UM S, [AEEPCERMt. HESEEE 0 TR A ) e ORI S R o - BUTE LA S, (AR

sefept. BRI T ERATERIRRL e el % i,

76, [AHZERAETE M ER YA T A8, B0 A AR AL BRI,

77, 4TI NWIRIA NHE R Sl AL 2 FURIAT 9, U5 HER PR BRI, RBIAIE AL,

T8, [HHZERL RN AR S E R o, BEAERRBA T R AU, AAAEIAHEERL

79, R FIUKEA EREE AT TR TBIESE A EILLRBUINIL, BT AEHSE IR A T AR EROE |

(D) AT T H AL 63 AP AU AL FURIAT S 5
(2) AT RETANAIEEF ARSI R ol (2 AT,

80. (KIIIFEANENEREELAUT Jo B A THER AR AN, W LAERGBIEAHZ AU T I NIRRT
168) matm P AR (2007) TREA)FHI0TSE R s REmmBAREEE (2008) HmR A B003 58k s T

HEA B TP ARERE (2006) MR =FFHI05RAEPI 5.

169) HmolRe A7Ieo] okl ApE7lgholt. mebd APgalde AHHoR WES ohlAw Ay ATg AdHow

WES} YT LS BYNI|T Yonw Folalor gk

170) Pyl SBGHE, “RRNAHLE R T % FIERCHEEN, AR (201147554300, p.56.
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Pub(2007), p.314.
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p.17. (http://www.fulpat.com/sites/default/files/Articles/v34-4.pdf) (2013. 12. 6. HH).

246) Nicholas Oros, “Infringement Twice Removed: Inducement of Patent Infringement for Overseas Manufacture of

Infringing Products Imported by Another”, Computer Law Review & Technology Journal, Vol. 10, Issue 2 (2006),
p.167.

247) olFd, TEFHE4F), , IFLAAHALFAAE(2001), 8139W; oy, uFEFNHG4TE), , LA AFAAE

(2012), 900%; FAgA, TE3HA4F), |, WIAH2013), 4319; mbkie, TEEdE HrdGE3MO) ., AEHI(2008), 160E. 7
TME FEAE ] AHe WAl B HRAYJow K= HolA Xol= {lb. Patent Law - Active Inducement of
Infringement - District Court Holds That Inducement Liability Requires Proof of Intent to Induce Violation of the
Law, Harvard Law Review, Vol. 115, Issue 4 (February 2002), p.1251; Robert P. Merges/Peter S. Menell/Mark A.
Lemley, Intellectual Property in the New Technological, Aspen Pub(2007), p.314.

248) 9%, "534, , MiAH2003), 531H.
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I 5= 3 9. (Honeywell, Inc. v. Metz Apparatewerke, 509 F. 2d 1137, 184
U.S.P.Q. 387 (7th Cir. 1975). webA F-FARE 1 Aol A H R o X 7F AA Y,
RERE 2 ARG AdAale) oA} gidA B ol FaaA Delf ot
J 2]

AEE Ao dudsE AMES e = oF "
- U, 5 EAS EQlo] AXSEE AASH=E 3 9. Baut v. Pethick Construction

Co., 262 F. Supp. 350, 152 US.P.Q. 212 (M.D. Pa. 1966).

- o ESEAS AAE BT e AHAE AlFst= a9l C. Van der Lely

N.V. v. F. Ili Maschio Sn.c., 222 U.SP.Q. 399 (S.D. Ohio 1984).

-2 71 #eiE HIAAE"RE FEsE FAY ARAE AFste d 9.
Preemption Devices, Inc. v. Minnesota Mining & Mfg. Co., 803 F.2d 1170, 231
U.S.P.Q. 297 (Fed. Cir. 1986).

o

- wh BRlo] HalEds et As gold st AY, st (FFH s A
=) 3 ¢%]. Water Technologies Corp. v. Calco, Ltd., 850 F.2d 660, 7 US.P.Q. 2d
1097 (Fed. Cir. 1988). o] Ale]29] ¢, Half+= 3 oxte Hall =219 iAol A
I =79 kel diate], I B0 FEshe ARAREA, ol d i Alks S,

dFE= A AU

250) Janice. M. Mueller, Patent Law(3nd ed), Wolters Kluwer(2009), pp.383-384; 93, "E3|%, , HEAK2003) 532';
ALY, “B5]A A E FAE B3 A5, sty s oishd AARske]=E(2005), 374,

251) A, "™M=EsH, , HiEAl 2011, 2774,

252) WFa, ‘oA Eszbgd A digk A, 533, 2000, 9-104.
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ATt F, AN E AHHANE HAAE o4 250 vnt By o] FAHQAE olF = F
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254) DSU Medical Corp. v. JMS Company, Ltd. 471 F.3d 1293 (Fed. Cir. 2006). The Court found that there must be
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259) Janice. M. Mueller, Patent Law(3nd ed), Wolters Kluwer(2009), pp.387-388; uFed1f, “E3|@e] 7hyAs|e} dgx
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260) ¥EE, ‘W=l Sl tigk A5, 537, 2000, 5.

261) Dawson Chemical Co. v. Rohm & Hass, 448 U.S. 176 (1980).

262) Tom Arnold & Louis Riley, “Contributory Infringement and Patent Misuse: The Enactment of 271 and
Subsequent Amendments”, Journal of the Patent and Trademark Office Society, Vol. 76, Issue 5 (May 199
p.376; vt t, “Eolde] HAsEler Aelizl”, A9 Age] Vol. 387, tlghH EARE $](2008. 11.), 1039,
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264) Henry v. A. B. Dick Co. 224 U.S. 1 (1912).

265) Aro Mfg. Co. v. Convertible Top Replacement Co. 377 U.S. 476 (1964).

_64_

2

EN

71

=]
=

Its
4),



= J|G{ZIOHO] A2] QIX|*5266)
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O 8E FuiX O 252 AEEMN EFE Falish &= A2t 1 ESE EolistH
M M= Aol CHE 87t GiChk= AtelES Yotof ettt ol E S0, 2Hef E5{ AL
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O|o|XI7} QXIS 4= UE e =2 FHE £ UOH Ert= Z0|CHconstructive knowledge;

QIRION EE FH).
SRRt U Tahi 7|0jEs] FH2 shs SoiAR siof3 Tote =50l
2 A el 2

F2 220| ® H0jats

StCt (actual knowledge; AZIA QIX]), 1 O:IIEA-I, Mendenhall v. Astec Industries, 14
U.S.P.Q. 2d (BNA) 1134 (E.D. Tenn, 1988), aff'd, 891 F. 2d 299 (tagble), 14 U.S.P.Q.
2d (BNA) 1140 (full opinion) (Fed. Cir. 1989)0{| A, H&2 7|{Zlalol HE HARE AR

A QIX|(actual knowledge)?}t & H=2RE| o{t L= HFHSHO{O0F ottt EHASIRACH

OII

O @8 APzt 4PH/) A5 AW B9 ool AHYsN A7k Aojof Ao
dal AN e g Fa) oldel APt AS WL Y FIFAOE APPal el
ZAlol el 9Fol M@ B9 AO0T ngkth =@ RgPs) B9l W YFF A
o WAL APAN ) B97h A0S (direct evidence)oll ©Ja) WEA 9= Be
o932 w9 #9@ B EHFs drkd: AL AMsE AFEA

(circumstantial evidence)ol] 93IAE J=& 4 Yoty sFF o
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EEED
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266) Hga, “ml=elM el Sejzbdellel] t A7, 5313, 2000, 4.

267) Standard Oil Co. v. Nippon Shokubai Kagaku Kogyo Co., 754 F. 2d 345, 348, 224 US.P.Q. (BNA) 863, 866
(Fed. Cir. 1985).

268) Brantingson Fishing Equip. Co. Shimano Am. Corp., 8 U.S.P.Q. 2d (BNA) 1669, 1675 (Fed. Cir. 1988).

269) Z&2, TAPAZ(A6T), , BHIAH201D), 428W; AFEF, THHA(A18F), , HEAK2012), 18359, ol Tk
gAasze 448, TAAGES , ST e)(2009), 717H FHar
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He Adoz A el HAd WAL - R J I {FA18 2700 e Al e HEl P E HE

A= e 2 FEol I HAlFYR st AP AAZ o]dS A= Ao
ol E = PAAYUDAE FEEE Ao &4 H 2

ok el B xR FAI2)

O 7IdAs] AL Esdye F2 FEolW ‘nonstaple’dt H-EFo A S F32 U=,
%9 'The Repair Doctrine’ 2 £3] 7| Al 2] ++YJA7F AHA OH‘_XP/] slg glo] 11 53]7]
Aol HEFE FA(repair) 3= AL &3ttt AT ALA g glo] SUH S X
(reconstruction) 3t= A& 313 2o thdk AWA X (remaking) ol 3 Gsl7] w) Fo 3 &

o}, o 5 %

o

Z o] ™ S QA3 E (restoration) ol 8 F3atH 7|
Z7F oby 7] W Eolt}, T3 AKX E(temporary parts)d WA= 7]1A 9 EZ (the identity
of the machine) & vFF= Ao ofyd, o] 7AY BE FEFEES WAA =
=l

43 I 71AE BE(preserve) 3t Ao E3sl7] o o)

O Leeds & Catlin Co., v. Victor Talking Mach. Co., 213 U.S. 325 (1909) AAlA tiH
- dEIZES HFE FHolol =2F SsdHd AHgetr] fla MER HFE
gl 82 F Ave FEvt obd, 82 F e MEd g AAE AL, Aro
Mfg. Co. v. Convertible Top Replacement Co., 365 U.S. 336, 128 U.S.P.Q. (BNA) 354
(1961) AtAAAM = EHAZEE Fujst 7 A A AE% = vFEE convertible top
< ZAstE PH= dEE 7 e FEol sEE o AT

O 3%FH, Magnavox Co. v. Mattel, Inc. 216 USP.Q. (BNA) 28 ©]y Magnavox Co. V.
Activision, Inc., No. C-82-5270-CAL, 1985 WL 9496 (N.D. Cal. Dec. 27, 1985), aff'd,
848 F.2d 1244 (table), Nos. 86-1263, 86-1334, 1988 WL 44721 (full opinion) (Fed. Cir.
May 9, 1988) AlAol A=, HIt] 2 A9 software cartridges”’} software®} hardware®] =
G Hg 5o el 7R AEE 7 des AR, I ZAZE AA, HH

270) &4 A, TEF[XVI, 9egAH2005), 484-486WH; A2, M= Byl oldl], , SF2(2007), 193HAA =

FAgo] S HHAL WA - pre] Rk wa ed, 2 Asle] SsEeky fE At 2 Asanl o
Pk 4 gl 1S9l 9 SN BEARIe) w - el A i 4 e ol

271) B B4 A AALS Selutel AHEAAANY AT Ak e W, WETH XV, HHIAH2005),

272) olaf<t, rx1 FAR (2R, 2HgAH2012), 8131,
273) ¥t a, “m=elM el Ss|zb Aol g A7, 5517, 2000, 6-7H.
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software ©]¢] 9] Oﬁﬂ 3t B}Y 9] software game cartridgesES A& 952 gho] Al 2 (an

implied license) & AT & & 1o, 4, AL 590 ¥R F2 software cartridges
o] WA= 8T F gle THY MxolA LT F e T HHd 2FE 5 gl
o= Aot}

O. =

3. Menashe Business Mercantile Ab= 2 E FA37H, Hul'd H5FH, © %
T 3 A7 Huld AFHE Aojste TP E FAAE A A" 4
Zolmw ¥ 27 William Hill Organization Al &3 /\}iﬁ de] 535 AY 21
Abet 229 S IAAA AFe AT die Fie thete] PN E olFE
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o B2E AFE7 AHUS el AQAD W AR Azwo] 559 AW Wel 9
o FAeksiv

274) William Hill Organization. Ltd. v. Menashe Business. Mercantile Ltd. [2003] R.P.C. 31, at 575.; &3], “E3J7H4
Aol ] AgHol Ak A7, st WA =E(2011), 92-93HA A AQ1E-
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, ol AAE 7 el

O IHEE g AolnoA A=+ oA CDE AFdte AL A oA EsuS
A7) 918t B4AQ) S Al Fst= Aolth, 2okst Y] Ak A #HA
ol tisted, AFANe] AR AW 7 &=t AGeE G2 Ao 9oste] o] AHA
o ‘murol AANE Ao WA FohE & A RolT

2. <A (reconditioning) T+ 48] (repairing) ol o]t S| AZ 8] Ap#|275)

O Y gz HuHHd AL ofu g7t E3jAIF< “Al = (making) 2
vEE F e=A el #EA AAS T A e orE Holl "t X F S A FEA. o]
BAL BB WS AFY £A £AE LGS A AnAol U o] Lo
#3t dujel S5 E W U & AFY Avgr FHEAAAS JHA I YTk
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O o HAL Foo] "AZ"E THFEAES FHAE GE @ /FE ofUL | F @
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275) [2013] UKSC 16.
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1. 229 EA4F BER AR ©0)

[AHE BA ]
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121) #12, Eddie Z2a388 sy e gAoa A RS EAHFIeR QAs) “a computer program
product comprising computer program code adapted, when loaded on a computer, to do X.” X+ B4 WA 8o
2 i% FTEo

122) Vincent Chiappetta, Patentability of Computer Software Instruction as an “Article of Manufacture:” Software as
Such as the Right Stuff, 17 J. Marshall J. Computer & Info. L. 89, 146 (1998) (“Therefore, claims to software on
media are patentable subject matter as articles of manufacture.”).

123) 53813, "HFd ¥ vy AAE, 2014, 19CZ2a 72 oA, & 29 A6
e AHEEE ZRIOMS V|5 AFEHR S F A WA= EXY ‘ﬂ“ﬂof«_/ﬂ T8l 71A13

124) §8%, T8 ¥4 3 AAPIE) | 2005, 39,

125) A&aeHY 2014, 4. 10. A1 2013145383 #HZ.
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okl 19 22 AAZIES JHA el dHAS A tie o] ds F ARS A
o, 20029 4¥ S53HS MAst T o)AS YHAHLE At HAgEe <
of AFHZEIHo] E0EE TAs] 71 2ZAMe AFHZEIA] HF+3 717
7bedt Aotk a8e ¥ ALY o¥gs AuEd Oy A o E AFHZZE
= BA0E W] ofHy I#A 213 FF3do] A8 HA 2 Aol IHuH o
I 2 W M) fle FEvEdAE B FEeE EHE AFEHZEIARES o

S8ea Bt xz Y
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fol oty H &= Aotk Allvoice
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SARAE U ZRIYo) o3}y AFE I A4 T F Y= WA AFE RolE of

5t A Fekol m=F EFW A01ER7E A E A
A

O "=+ Allvoice &2 o] HdEE S #glEer =F 1o E& &l F 9 (physicality) 2 2%

126) 147, Tl AFEH Fd RaAA dElgE A ESAE A AT, AT EYAAIAATLEH]Y AFR
A, 2014. 12., 439,

v
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oX,

5994 23 &2

A S5y A2z A3F ANZ (7w 77 2% e GG LR L)OBENIZHDTIR, £ Yo L, (U L5 (R R
Lzwe, £0Wn7m 77 28 THb5EI21E, RRBERRZBLZEHIE2 50, DTRL) &L CIRIRASUSFEE

(EEnizonEREE0. IFRL) 2T 5176, (F2P
A3 A4E ZoPT TrerT A% K, el 7 AGETHRBICHT 2IEGTHOT, —ofEREELZE N TED L

JicilaabEzbnz vy, LT ZoHIcB W TR L) ZOME S5 L 2 oIy 2 HIRTh>T 7 v s 7 Al

MEFLHDE NI,
127) Allvoice Developments US, LLC v. Microsoft Corp., 612 Fed.Appx. 1009 (Fed. Cir. 2015).
128) Id. at 1017.
129) Allvoice Developments US, LLC v. Microsoft Corp., 136 S.Ct. 697 (2015).
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130) Robert Plotkin, supra, IV,E. part.

131) teh, Asfez2adfe] 58y A £ ofyEtal Rujgts FA A=A 9] AAHS A olof & Folt},
<http://ipkitten.blogspot.co.uk/2015/11/digital-files—property-says—court-in.html>.

132) U.S. Patents No. 6,748,378 (2004. 6. 8.) Claim 7 (A computer program for performing a method according to
claim 5); No. 6,886,014 (2005. 4. 26.) Claim 8 (A program containing instructions for execution by a computer,
...); No. 8,713,073 claim 5 (A computer program for using ...).

133) UKIPO, Manual of Patent Practice, 1.13 (2016) (“When determining if an invention falls foul of the exclusions, it
is critical that the examiner consider the substance of the invention rather than the form of claim provided, by
looking beyond the strict literal wording of the claims. For example, when a claim is directed to a computer
program, the examiner must look at what the computer program will do when run, as established in paragraph 49
of Astron Clinica Ltd & Ors v The Comptroller General of Patents, Designs and Trade Marks [2008] RPC 14.”);
1.35 (“Where a claim involves the use of a computer program, it does not naturally follow that the claim must be
excluded. Instead, the contribution of a claim to a computer program must be assessed by reference to the
process the program will cause a computer to perform, because the assessment is based on the substance of the
invention . . .”).

134) IBM/Computer Program Product T 1173/97, [1999] OJ EPO 609.

135) Astron Clinica, [2008] EWHC 85, para. 30 (“United Kingdom Patent Office revised its practice to bring it into
line with that adopted in the EPO. It began to allow claims to computer programs, either themselves or on a
carrier, provided that the program, when run on a computer, produced a technical effect . . .”).
<http://www.bailii.org/ew/cases/EWHC/Patents/2008/85.html>.

136) /Id. at para. 51.

137) Astron Clinica 729l gk 71eFslk Aol o
UK patents, 2008.
<https://ukpatents.wikispaces.com/file/view/AstronClinica.pdf>.

138) Johannes Lang, Computer implemented inventions — the German view, Intellectual Asset Management May/June
2009, p. 96 (“Although it has sometimes adopted a slightly different reasoning, the Federal Court of Justice is
essentially in line with the EPO Boards of Appeal in terms of their interpretation of Section 1 of the German
Patent Act and Article 52 of the EPC, respectively.”).
<http://www.ilam~media.com/Magazine/Issue/35/Management-report/Computer-implemented-inventions—the-German-view>.
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139) /d at 96 (“It does not matter how the claim is formulated — whether as a computer program, data carrier or

any other embodiment using a data processing system.”).

140) ohl, AFEZEIY AN PPehe 3T /A7t BAHeE ashthe ol BANA Az =S Al 1

A F7& 7IAE s8ske W NES FXstelof & Zojnh. ey, MRS w=e7b SEHEA e W AL B
T2 8 olsjARIe] WS S5S] ofeE Aotk g = te fsiM frEel WEl, vIse] Alvoice .
Microsoft A0 x ] S8l@azte] 4 55 Fud ezt vk

14D) 3= WY AR “BA"E A% % A7) Ve pel@ 5 gt AdoE sk u, AFE T2ad A

© FAEZA FErbed Adgoe] opyrg “Er’oz ny] oy, tHd e A AFH AFE AR T HFH
g 9 ArAel & EhoZ B2 Z3 JernZ (Y 2002, 7. 12. A3l 2002745 #4), HAFH Z2I3S &
Aol FIAZIE AL T2aRS FAER B A3 HAA £48 gvia F43 8 Qo
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SAZF e W (2 Aase el wHe ¥shHowa Bde) tiael HA

g A E 589 Azedold o7 AuA} S o] 24LL1 ALL s
FAAO R AAANE Agol Fale] WAL ARSI QOB (ANE AU Al
4). SESOl A9 DA fE Aol A A ) AkA 2o} A4
M o] LA4e EAW AOT E5|E wolSolx ey

O Q¥ Aol ZEIY Wy EHRse: FUAA /1Y ARt & ZEI1YS
B, FE 5L s A7 RPN A Ho Z2IY Wy YF SRS
7t B g 998 TR A4 DR eyl ol A Befste A=
4R AFH. Tk, PN SPdeeld =L e S Aol

O Zr1¥ I AAE 122 A= 539 MALe] AMAHJL, S8 L el
st oy, £33kt O MUY 249 ANdd sEddes d O HFH Z2I9ES
B0 2EAIE AL Z2OPAE FAER B A8 § AA E4& v &
ol A L R kel Wkt et A5 A= T A #H 7 H AT 3o v

142) AAHA o] &AL (71 FHellA A uief Zo]) M= gslojof ap, 2278 & H
Aol o] e agdE W o] Jte el E XA Fethe £A7E A" Aot

143) A, 24, £ 7sddd AMEHE B4 FA Ee Agd 84 deth 48 Y, 594 F
T484%1 CPU, HXEE, 484, 2844, e AFHA AHA7E 284 A 5.

144) B0 B, ERRERL, ML, TRRREAM. , AR, 2014, 42-43FL

145) T3ASGHFHE By dEMNAHERD did ABYA” (WP “E179) iy SEE
5 9 A7 e B F e AdEeR st e vHEIY A198%), HFE ZEOF AAE FAEeH TS
Els XH:JE%O] ol og 22 adg “ER’oR 1Y) ofEg - diid e IA AFE AgE AR E2e AFEH 3 5
o] ARA s EARE)CE BA Fa QS(thEY 2002.7.12 MaL 2002%745 #A); AFE T2 1AS 7o) ¥3
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146) 5314, A5H #d 49 AAZIE Aol dig Q&AL 2014. 6. 30.

147) 44, “58%, 53] i SW B9 g 7|28 oA 37, AARAIE, 2014, 8. 13,
<http://www.etnews.com/20140711000153>.

148) E8)3, AFE B W Ax)E), 2014, 1HCZETH 7|2 ojH), 2 220388 AxEa AYsAY S5 9
3 AMEEE ‘TRaRS V)5 AFEHE 98 5 JE wiA'E B4 wgora A gl AT 5 gk,

149) frolA= W8-S A product #H I} process WHOZ UHSEZE, T productE: EALZ HASH= Fo] Elgsid).

150) BPatG Fehlersuche 2000-07-28.

151) Vincent Chiappetta, supra, at 179 (WlAE =233 A9 {F3& A#AA: O An article of manufacture,
comprising; @ A computer program product, comprising; @ A computer readable medium having stored thereon
computer software instructions for execution by a central processing unit to cause a computer system to perform
the steps of ...).

152) Id. at 114 (“The article of manufacture approach defines the invention as a ‘software program product’
consisting of a computer readable medium, called out as a diskette, ROM, DRAM or comparable piece of hardware
in the detailed description, which ‘contains’ a software program (set of instructions) designed to perform a
particular task.”).

153) A8l A “computer program product’#hE fo]E ARRSPAAN 1 EZA(product)e] 7]EwiA|e} ZE o AR FA
Hth= A+-sto] AHo] 5 Al Eolas Techs., Inc. v. Microsoft Corp., 457 F.3d 1279 (Fed. Cir. 2006).

154) 73], 59 2203 B3 H7YS AT golsoled whal) (ool A Awshe nke} o)) wFe e 4

T 201295H 7)15uA TS g aete® s e dEvE EAgth o deElrp 2 ek oA R WA
TFEoE & Z7E ofyWH e whe] AN WA TEoR ntE AR

155) 9% =Yo] 388t uiA FTe B 7y 59s Aolgta B 4 ot} John Moetteli, The Patentability of
Software in the U.S. and Europe, 2005, p. 8 (“Patents for computer program products: here is where many say
we get to patenting pure software: patents granted for encoded computer-readable medium, or Beauregard type
patent claims.”).

<http://www.patentinfo.net/patentsearchersnet/download/the_patentability_of_software_in_the_us_and_europe.pdf>.

156) #HollA Zza=ol QEYl HES A= ¥A3 Aldledl #slel= Daniel JM. Attridge, Challenging claims!
Patenting computer programs in Europe and the USA, 1.P.Q. 2001, 1, 22-49, at fn. 104.
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O "Ff A= 712w HF38(computer-readable medium claim) < &3] Beauregard % 7+
golgty RETI F FFE 2 FFE AR AT 159 Leader Techs. v.
Facebook At oA A3 &= 715wjA] 3ol 20 F3Fo|BE Ao o3t T2 T 9
Aol gl 7| ZujA o] Fujto g8 r AFHME FATHL FAASALIN HAE
I 732 2AZ AFHNE AA A TH160) Finjan v. Secoure AR 4160 CAFCE 7

T33O 8 FHAFatw AFAME A vf Uvh162) )t 55=
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O 97 584 ANAINE 7S04 7S EAYPFOR FFATIN FASE 1
T QA PAE Tejelrhien ojRr 7 SuH 3
T8e BARTHOR AFAT UWESY AARAA] 127 RIS )
3227 BARTR ERo ttel AwWay b, 1 FAAN /S0A P
(3222 TN TG FRT) 2 AT ATI6D SAo| M= 12 5 168)

oM

157) Marc Macenko, Bentley J. Olive, 7That's Easy! [ Can Do That with Pen and Paper!: Why the Mental Steps
Doctrine Could Bring an End to Patent Protection for Software, 13 N.CJL. & Tech. On. 61, 68 (2011) (“A
Beauregard claim recites a physical medium that holds the computer code transforms the general purpose
computer into a specialized machine for accomplishing the goals of the invention.”).

158) Vincent Chiappetta, supra, at 146 (“Therefore, claims to software on media are patentable subject matter as
articles of manufacture.”).

159) Reader Techs., Inc. v. Facebook, Inc., 770 F.Supp.2d 686, 694 (D. Del. 2011), aff'd, 678 F.3d 1300 (Fed. Cir.
2012).

160) Id. at 697.

161) Finjan, Inc. v. Secure Computing Corp., 626 F.3d 1197 (Fed. Cir. 2010).

162) Id. at 1212.

163) Ryan Sharp, et al., Can Beauregard Claims Show You the Money?, 2 Cybaris An Intell. Prop. L. Rev. 25, 33-34
(2011) (“By asserting Beauregard-style claims, the plaintiff in Finjan was able to secure a finding of direct
infringement simply by convincing the jury that the defendant shipped software that included the capability of
performing infringing functions.”).

164) 314, T75E #4899 Axp)E) |, 2014, 1ACZ2a3 7|12 vid), & 223988 dxstuy AgsAY 5357
el AFEEE ZRIHE V|5 AFHE HE 7 de WA'E EX9 “‘”joiﬁ ATakel 71 = k).

165) Aejs ol “HAFH o] B B34 4 FoAd digh 12”7, T3t A297 A2s, A3
Hekd T4, 2013, 189H(“ 53 4] E{H ol distode AFHZEIH] Faste Al Hek FAE AT}
717 BT HREZE 0] 58 mAE AF] JAskE Wie] i ).

166) A<&3sHY 2014. 4. 10. Ax 201345383 HAC., ‘TEOW = P25 M dolHE 7|E3 AFEHE IS
dE wHAE EALHY FFFeR s AF ).

- 239 -



gy BHW I EY9HAAE 7
tH170) Beauregard B?Lff}, = 715w A F 73S o §atodof g
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Clinica AFAIA172) AL AFEHZ2 I 571 H7g9 =4 98 Uy P&
HRAE A& 7 AedA A1) 71Suix] 7S AAe qxe] AAE 1
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O MFAAE Zrade A48 AARAL Sl AeH NS A FPFES A
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167) <https://www.tipo.gov.tw/dl.asp?fileName=411516331352.pdf>.

168) wigid, “AopdezA tAd Aret ‘AN S det HET, UViAldEdTs  Al4F, AR ek,
2003, 305%(“Hgh, 74%—1514313”(“‘: AXE ) FAE O]X]U} o]Z T3 gl wiA(Datentrager)2} ¥} what
A AAE 2o tE § gAY, $AE B4 &3 7)(918 Staudinger-Dilcher, § 90 Rn.2; MunchKomm-Holch,
§ 90 RdNr. 7a.).

169) AT A5 alF W] AR H o oF AR B, VHAl A2 ST Felnr O 21
15wl lHZH (eI AR APHA guss 2 SA0ISWADe] A, g ol He Avter HAA

3lE FAsHAl At

170) Keith E. Witek, Software Patent Infringement on the Internet and on Modern Computer Systems—Who is Liable
for Damages? 14 Santa Clara Computer & High Tech. L.J. 303, 321 (1998) (“The software article of manufacture
claim developed over the years in an attempt to render software manufacturers as direct infringers, rather than
mere contributory infringers.”).

171) Shawn McDonald, Patenting Floppy Disks, or How the Federal Circuit's Acquiescence has Filled the Void Left
by Legisiative Inaction, 3 Va. J.L. & Tech. 9, 89 (1998).

172) Astron Clinica Ltd & Ors v The Comptroller General of Patents, Designs and Trade Marks [2008] EWHC 85
(Pat).

173) Id. at para. 9 (“. . . the applicants all exploit their inventions by selling computer programs stored on a
computer readable medium or by Internet download and competitors can, of course, do the same. This presents
the applicants with the problem that, without computer program claims, they can only protect their inventions by
invoking the contributory infringement provisions of --- the Patents Act ---. What is worse, those provisions give
no protection against the production and sale of programs in the United Kingdom if they are intended for use
abroad.”).

174) 715vfA] e AZEQo)7F A7) 7] AR E 7F FajE 4 Atk Radware, Ltd. v. F5 Networks, Inc., 2016
WL 687979, at 3 (N.D. Cal. 2016) (“First, claim 65 of the '194 patent was a computer-readable medium claim,
which, by its very nature, could be infringed at the moment that software was saved to a storage device.”).

175) Christopher E. Everett, Software Terminology: How to Describe A Software Invention in A United States Patent
Application, 29 Nova L. Rev. 693, 714 (2005) (“With computer-readable medium claims, the patent is infringed
when the program is copied onto the medium.”).
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Facebook #4183 Finjan v. Secure Computing 2184 FojA] Flo] I § T} 185)
Finjan AF7delAl ¥ 3= Southwest #AC 7|the] HIHSE FAFASY, HAS
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Southwest AF71 ¢ A A PHggelers (AHAN s A=

‘1 1 O T
IogRlel Aol ARSAARE A ARt E Z1EA A Fgel Aol HleER
W el Aol HaskA Frhi AAsAThIse) o] s} ho] | EwjAl el FHE W

176) Akt A9: Daniel Lin, Matthew Sag, Ronald S. Laurie, Sowrce Code Versus Object Code. Patent Implications
for the Open Source Community, 18 Santa Clara Computer & High Tech. L.J. 235, 236 (2002) (“In a world where
source code on a hard drive is a computer program embodied in a computer-readable medium the programmer
has infringed the third party's patent, because by merely downloading the source code, the programmer has ‘made’
the computer program under the Patent Act.”).

177) ME5H4Y 2014, 4. 10. A3 2013145383 BA("... 715 A9] Az, B T A+ WA F7E Ly A8
Aol agdd A= A L.

178) Ryan Sharp, et al., supra, at 33-34 (“By asserting Beauregard-style claims, the plaintiff in Finjan was able to
secure a finding of direct infringement simply by convincing the jury that the defendant shipped software that
included the capability of performing infringing functions.”).

179) Keith E. Witek, supra, at 323 (“Further, these software article of manufacture claims may be infringed by the
mere existence or embodying of the software code on some computer or telecommunications medium. Therefore,
any entity creating a copy of a program in RAM or any similar computer readable medium has the potential of
infringing the software article of manufacture claims possessed by the original software owner.”).

180) &ahuhge] A2 SaiAe Bkl A, wold 315 9 WoiekE gekse @ Aol

181) 12y, v HAAE AAIS A so] sfut wAH). East Coast AHoA A H AL 9a7) Qe Hlel A w s

AL ZR2ARGAFEF AT 5 e W@, SA FFEe]l AT AL 1 22T JFujAo|ER Iie
TAQL A gEu ARG TnE -414 Wi xE AHAeE TASHA Ealvkar Bk} East Coast Sheet Metal
Fabricating Corp. v. Autodesk, Inc., 2015 WL 226084, at 17 (D.N.H. Jan. 15, 2015), amended in part, 2015 WL
925614 (D.N.H. Mar. 3, 2015), and aff'd, 645 F.App'x 992 (Fed. Cir. 2016) (“When Autodesk distributes its
products via download, it distributes computer—executable instructions that, when executed by a processor,
perform some number of steps. But that is not the claimed invention. The claimed invention is a combination of
those instructions plus a computer-readable medium. When Autodesk sells only the instructions, it is not selling
the claimed invention. Therefore, the sale of those instructions alone cannot be infringing, because the product
Autodesk sells via download does not meet all the limitations of the claimed invention.”). Z-5%¥ #Zo|g}xn AZ3
=8

182) Keith E. Witek, supra, at 325-26 (“However, these claims go further than just catching the software
manufacturer; these claims are arguably infringed each time infringing code is copied into RAM, CD, tape, disk,
ROM, or any like computer readable medium for even nanosecond durations.”); at 326 (“As one should see, this
has a significant impact on Internet communications since the electronic transmission of software may be
infringement of a software article of manufacture claim . . .”).

183) Leader Technologies, Inc. v. Facebook, Inc., 2011 WL 881862, at 5 (D. Del. 2011) (“The Court concludes that
the evidence presented by Leader is sufficient to sustain the jury's verdict that Facebook directly infringes the
system and computer readable media claims.”).

184) Finjan, Inc. v. Secure Computing Corp., 626 F.3d 1197 (Fed. Cir. 2010).

185) Fimjan ¥4} W& o] &= WAL Fantasy Sports Properties, Inc. v. Sportsline.com, Inc., 287 F.3d 1108 (Fed.
Cir. 2002); Radware, Ltd. v. F5 Networks, Inc., 2016 WL 4729298 (N.D. Cal 2016).

186) Finjan, 626 F.3d at 1204 (“However, the claim at issue in that case was a method that required performance of
each claimed step. Here, the claims at issue are ‘system’ and ‘storage medium’ claims, which do not require the
performance of any method steps.”).
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187) Id (“‘storage medium’ claims, which do not require the performance of any method steps.”); Daniel Lin, et al.,
supra, at 247 (“Thus, allowing claims for computer programs embodied in computer-readable mediums would
enable software companies to sue competitors for direct infringement and eliminate the burden of having to prove
indirect infringement.”).

188) Sam Dillon, /nfringement by Blueprint: Protecting Patent Rights in A World of Low-Cost 3d Printing, 42 AIPLA
Q.J. 425, 429-30 (2014) (“In response, patent practitioners have crafted what is now known as the ‘Beauregard
claim’ format to cover inert software stored on a disk, where anyone in possession of such a disk would be a
direct infringer.”).

189) SATEIL 1 S0le] AR5 Y SIS 00A) 3FGE APk Aol D mamo S eiAol AR A

e Ao HPHA AaFEo] 499 BEFare] H9-E 8= 2 Daniel Lin, et al., supra, at 247, 255.

190) Keith E. Witek, supra, at 323 (“The Internet consists of billions of computer-readable elements, all of which
provide a basis from which liability for infringement of software article of manufacture claims is possible.”).

191) Shawn McDonald, supra, at 96 (“The arguments in favor of allowing patents on Beauregard-type article of
manufacture claims are a direct result of the ease with which such claims can be asserted directly against the
producer or distributor of infringing software. Most importantly, in regard to such claims the activities of the end
user, i.e., the consumer, are no longer relevant to a finding of direct infringement.”).

192) Id at 110 (“. . . the user of any software program protected by a Beauregard-type claim would necessarily
infringe the patent, both upon installing the program from floppy disk or CD-ROM onto the computer's hard disk
and again each time the program is loaded from the hard disk into executable memory in preparation for use.”).
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196) i) 2012. 5. 10. A3 20106487474 4.

197) AEEkAa 9 2013. 4. 18, A1 2012713H536005 B4,

198) giy€l 2015. 12. 10. A1 2013t4219616 HA(‘TAYE SU& ALAY A76x22 A1), #183x%]2 #118<] ‘A&
SVl afdslar L),

199) olaligh, “AAAUY uF 4 ‘guld S9ve] side] #ek @ e A269 A4z, Aol ekl
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= o] Jgd. #ax, TEAW,, uFgAl, 2009, 139,

202) T&=, EEE, , dhedA) 2009, 168H.
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™ g 1059,
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204) “AN13z=(HA=Z Be g9 O vhgoll Arlste A9e 3l ARNAH, A%, 399, Aa404d B2 A=14d

< Hdske g9z 2
1o=uellA wj2d 5802 FAld gl A ZJ8gitid AZIAA, A, 3 By A1) a2 4
gl o3l AdE E4E s 49 .

205) MARMEDR, i), TEE(ERELSE ‘%f“dktiium g2k, AR, 2013, 60-611.

206) Hl&gF A9x Al1gte] HAES FASAA “ojufst B2 = FE|E"(in any manner or form)gls EdS AREsHH
A ohd R gAY S BEEsHlltke JEE £939] sta vk AH, |3 Yl A xRS AR 24
SHA] oW A HEo & o] At SW o]& sfEle] afrelA H&EoR Warta gornw HAxgdS A4ER
_\]3:‘/&4 3k .:Jg_zH o] “H‘or %q—

207) V=, g SolAME IEY BAeA A B FW(loophole)S HIF7] Hgh PHE F31 Folth wT KA
AZ-AH(The Next Great Copyright Act)elghs WA= AZAY AW MAES F3 FolW, EUE TAEGLAI A
(Digital Single Market Strategy) % 2 EU AZd¥ duigts 31 Fold.

208) WETSHASE AS H /HLH2016. 2., <9 E 18606).
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209) sl AAEHY] AXeM AFEHIZRIME EA0F Holop il L EA3th Lee B. Burgunder,
Product Design FProtection after Bonito Boats. Where It Belongs and How It Should Get There, 28 Am. Bus. L.J. 1,
text around fn. 128 (1990).

210) A5 Foh¥/h T2 0 AAE BAOR Qgstelok Bk 4 sFsA o] Er.

211) EHA% “z2ade] §% Fxel wae] weh Zde] WEYALE oo SYHoR F5HL 9
AsuAe] BeE Ak A9l wish et MENAE Eae EHE
2ede $A 2e0h Qrks 4 AolHE WAS vk gtk Aw, AFEEZI =
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I 9y 53y 1Y I EE3), 2011, 6., 6HAA AL,
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214) EU Commission, press release, 17" Jan. 2009 (“The European Commission can confirm that it has sent a
Statement of Objections (SO) to Microsoft on 15th January 2009. The SO outlines the Commission’s preliminary
view that Microsoft's tying of its web browser Internet Explorer to its dominant client PC operating system
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O ZEIH5 A4S CD &+ DVDe Ao d S FistooF st=A o Fof thate], 1
APH A} 22 (Court of Justice of EU, CJEU)7F HES vt vk CJEUE ZE2I#E CD
T DVDSF 72 gz YR #vjsles Ay 280l oF AL (transmission) 5H¢
v stE AL AA A SHAA Fdsithy Astdthel) CJEUs AA#Rd s &7
I FAsHA Hofok st T e EAE AASAT +H AZE o] X F216) A4(2)
e ZEIH AR (copy)oll tiet A axg FAHsY A=d 2D F AFES FF o |
A (tangible media)®l A== ASZ A stttH A ZHA= F3J 9 wfA Q] Axad
Ao gk Fol = A&t I AARdo] SR E FAG F AA Bk 18 g FA

= AZA AFPAR AWOoE FESe Aoy IBEE FES WA SlEiA

al
CIEUs FAl=q AAALE A (copy)ol 2oHE = AR &4 sttt

o

)

3. M=o dvbEQl H e

O "lFA HFHZEIHo] 7 AAodes =7do= He AEbe 8o 93
Microsoft Aol A Microsoft+ PCE F&3k= Windows & ZE1# ] Internet
Explorer Z2: S Agste] dAmjstd =, vl= DCAY AWagarydel & 2279
°of 7YF7IE =AY VAHBVIE BEUTH29 wFoAx = AZEA AW (product’
liability law)dlA DRSS E7AOSZ Holof dth= F3o] ok 1992 F-E A 715
312200 ml = o] AR ol 1991 olw] Iesk AAE & wix glrh22l

il

O HeFgy A2x A1z F99 dded =F 3 WHE 44 e FA=S 44
star222) 1 AAA geo] FAE AZEOIFPNTH A2z Alse] A %

Windows infringes the EC Treaty rules on abuse of a dominant position (Article 82).”).
<http://europa.eu/rapid/press-release_ MEMO-09-15_en.htm>.

215) UsedSoft GmbH v Oracle International Corp [2012] ECDR 19 CJEU, para. 61.

216) A4 WA: DIRECTIVE 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal
protection of computer programs.

217) Software Directive Article 4(2) (“The first sale in the Community of a copy of a program by the rightholder or
with his consent shall exhaust the distribution right within the Community of that copy, with the exception of
the right to control further rental of the program or a copy thereof.”).

218) UsedSoft, supra, para. 63.

219) United States v. Microsoft Corporation 253 F.3d 34 (D.C. Cir. 2001).

220) Patrick T. Miyaki, Computer Software Defects: Should Computer Software Manufacturers be Held Strictly Liable
for Computer Software Defects? 8 Santa Clara Computer & High Tech. L.J. 121, 127 (1992) (“where the
computer software resembles a product in terms of its marketing, packaging, and volume of sales, it is more likely
that the computer software will be considered a product.”).

221) Winter v. G.P. Putnam's Sons, 938 F.2d 1033 (9th Cir. 1991).
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225) mFAE FAAEe BIAS Edle] EE(merchandise)?] Yo AZE oY ALS FAEFYTE US. Customs

Bureau Ruling, HQ 114459 (Sept. 17, 1998) (“We further find that the transmission of software modules and
products to the United States from a foreign country via the Internet is an importation of merchandise into the
customs territory of the United States....”).

226) o€ 2002. 7. 12. A3 2002745 #A
227) YL Yoprh ad ARIE ‘BAPHM €2 BJAF AFE O ol ol B Af Bl o]8o] Thesiths Aol &
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Hel AAM de FA AT Aer & A, At 322 Azdgel A
Al A ARz )< @A @A Aem & 5 dh

6. FAHe FHANAN AAFLYE EHA0E HA ¥ v ClearCorrect 3
7229)

i

7t AP #A

O Y (Align Tech)+= HotwgAx<e 3D ZdH 7|&d FHAHE EFAAZA, L
(ClearCorrect) 7} A} 534S st tA Y dl o] (digital data) & V= W=E A}
2o 72 AE3FA S (electronically transmitted), 1 ol AL w|= FAH A
33727 #Aste EF(article) o] Yol sty 373k th.230)

L. CAFC v 4

n = ZAF QA (ITC) = Yo F4S wol 5301 Qi_‘ﬂ&lﬁ&%i@%(CAFC)

T Aol &S &=

A & (intangibles) 21 © A& %%(dlgltal article) Eﬂé} A F=vhil HAEAT. o
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AL O 3T "A (927 5) 83 A (physical medium) ol &7 A A
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228) e, “gh @l lojA "AEINE"Y =AA- OREA Y] M2 PAlol B P A349x AT A9 A
-7 rﬂlﬂﬁ/\}‘%’é?ﬂ?J A5 A2z, vl wEAPEEs], 2003, 297H(H ] WHe Zﬂlﬂt% 2 GolA, Q1 FololA
As s Ao ofe), Al &2 2ZtoA, B 3F &oA agla gk vide] dMI) AolE oA Zto} &
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A EA 3, A A0 3T 7]L3 ‘LEPOFF’— AA Fe=rk AR Foll HA A= AFe AFEH UgE ARV A4
Ao el ofdA Aol7b JEvE W A3463E AAH ok st vMYY] aEE GRIER 9 AEA # #aEste] A
BARN AEAde] diA Azl A t‘qﬂﬂoﬁ ofF & P g o] vt AHsta k. v SulE 2| Holgta AZeitt.).

229) ClearCorrect Operating, LLC et al. v. Int'l Trade Comm'n, 810 F.3d 1283 (Fed. Cir. 2015).

230) Id at 1287.

231) Id. at 1298.
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232) Id at 1290 (“Here, the only purported ‘article’ found to have been imported was digital data that was

transferred electronically, i.e., not digital data on a physical medium such as a compact disk or thumb drive.”).

233) Id at 1291 (“Contemporaneous dictionaries indicate that the term ‘articles’ is limited to a ‘material thing,’ and

thus could not include digital data.”).

234) Id. at 1299-1300.
235) Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 395-96 (1968) (“a statute that was drafted

long before the development of the electronic phenomena with which we deal here, . . . [wle must read the
statutory language . . . in the light of drastic technological change.”).

236) Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 158 (1975).
237) Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1321 (Fed. Cir. 2009).

238) Newman ¥AhH= A4 AAelE Zetehs 240 tig witjodols tso] Weol dAgds 2Fow

el
X
ol
ol
fd
%0,

cha AEE: wA, FENAY B, wEe) Y, RAFSEAN, FPRY, FI A5

239) ClearCorrect Operating, LLC v. Int'l Trade Comm'n, 819 F.3d 1334 (Fed. Cir. 2016).
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O aH, $2 NYFIH2 CAFCY ClearCorrect AboA 9] #A 7} f-2lvpetel A A
He Ag BAE7] fate] FEHY dided =% 2 &9 9ol AAH FH o FAES
EIAZ A E olafdth 1§ /IS WHHE M etH, H WY S S8kl A4 I
o FAES MR XA BE A5 EFY ond dAH FE o FAEo] EFEHA
e Aol g@stthe £l 7hsstth eiu, 2 S Atusty Abdel A ¢
E4A082 E7° HYd A4 FH O FAE(SSHd)S 2FAAL, I H4e] &
AHolgty Azt =, EE ol A FH Y FAES AL 2467 o "ok
v Ae Aestd, 18 3§ A e] fle Ao FEAHCE AAA JH Y FA=
< EXCE & F As Aot

O ANHoRr AFHZEZ 1AL G AATAL BA0E Holop 9}, 42 So], 2
MBS LA BAOR Holop 515020 AFEE FESE HES T Ax9Y
© 2h0% Bojo sl Aol FolHo] BholRol AANE FUAs BAOE Moo}
gk AAA ) BjolE Aela7 9o AR olok dh ARE L

= C Edolua 7]
W} ZRaRe AR F 54 o8 /b1 AARYR Bele AFEH A% A9
7 omeagel A JSuAL Bl T 1 C EolHE BA0% #uY & 9l
L Zelth 1 % 2 ARwde] JAEYL el dEHol B2 A AFEH C Sejoln
of AgEE A 1 Edelny Bdo] Hrh 130 1 BN A% 9 44T
 BA0R BE Zo] FHoTM) o|dF A AR FE B WS e
A9 1ol B QA 27 FARYAE Bray AujHE e 2A()ow
25 Qe A e o Aok

240) Winter v. G.P. Putnam's Sons, 938 F.2d 1033 (9th Cir.199D)(MAlel #3 M-S Fufdt A7} 1 M) 2ZHEH YWgow
Qlste] EHAS 9 H3E £ § AXEANW et SWALE iR A5 AV AR,

241) durHol EWES o2 ulgbd &I TFAES AlV]sheE AL 7Fsd Aolth Noriko Kawawa, Comparative
Studies on the Law of Tort Relating to Liability for Injury Caused by Information in Traditional and in Electronic
Form: England and the United States, 12 Alb. L.J. Sci. & Tech. 493, 586 (2002) (“Therefore, in some cases, there
is no difference in terms of causing injury, whether there is a product involved or not.”).

242) oAM= 71E5uAE FAEY wiAd dHEE AoR i, wjARRE golx xZagle] 2ERleA FAlEE A
S wAY gxgta B F U] diiwd ZRaS BEro® yise ¥ Ngs gl
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V. Z2I9 2 g 5339 3

oo r H7e =209 Wy fd Ssde s

EEEL

(1) A3 5351 siael o3 A

O =Ry Wl APAAt A AL oW A SHWY PHLL BT
g Fastolol stz F 7ol AW WP RE WA Fawolof s Aol
29240 Wy delo] R IYS Tt AdEE A%, 1 Zeage] Aao] gy
o Abgol slgaA Brhan Z2ade] 97 HAe AREAT Lt P9, A5
=g Hewe 49 5 RE Z20y Wens 49 ddstEs Aol ohjuz ¥
é%_ﬂa q./d o]—;(] %?:5_1:]—'248)249)250)

12 49PN EHSE

(2) w% =2 W) A8S Fok(offer) e A9
— O

243) Y=AIE] AR BVNE Fe 8715 FHA 1152 Isk= Abgel XH vh Q)
<http://edition.cnn.com/2016/02/08/world/fresh-air-britain—china-bottles/>.
244) 53 A2z ABS(CAAIT the 7 Fo] ] wE P9E weh
homAL WH A 1 BAS QLA FE-o] Bt FUSAY 1 B FE Ei doldl YePE
E dolE 1% AAE LFAT ola 2rthe s A9

S el A e Agehe o9

tho B2 gAkshe W el wwel A9 2ol @9l sle] 1 owpgel olshel YA BAS S FE-do] E
T FYsAY 1 BUY ¥x EE oo ks e P9,

245) Lucent Techs. v. Gateway, Inc., 580 F.3d 1301, 1317 (Fed. Cir. 2009).

246) Ryan Sharp, et al., supra, at 28 (“When asserting a method claim against a system or device that is capable of
infringing, the patent owner will only be able to recover damages for those systems or devices shown to have
actually performed the claimed method.”).

247) Phillip Johnson, Ashley Roughton, Trevor Cook, The Modern Law of Patents third ed., LexisNexis, 2014, para.
7.39 (“If the process is contained within a computer program then running that computer program will be using
the process.”).

248) Nari Lee, supra, at 356 (“When the claim is directed to a process, any other way of manufacturing a computer
program, i.e., copying it onto any hardware medium, may not be part of the directly prohibited acts. These acts
may then be considered only as indirect acts of contributing or inducing direct infringement by others who
actually use the process by ‘running’ the program.”).

249) Joy Techs., Inc. v. Flakt, Inc., 6 F.3d 770, 773 (Fed. Cir. 1993) (“The sale of [an apparatus capable of
performing a claimed process is] not a direct infringement because a method or process claim is directly infringed
only when the process is performed.”).

250) Richard H. Stern, On Defining the Concept of Infringement of Intellectual Property Rights in Algorithms and
Other Abstract Computer—-Related Ideas, 23 AIPLA Q.J. 401, fn. 20 (1995) (“Accordingly, a software retailer or
other intermediary in the chain of distribution of computer programs can ordinarily be liable only for contributory
infringement, not direct infringement, since the intermediary traffics only in a component or element of the
patented entity, or something used in making the patented entity.”).
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60(1)(b) < where the invention is a process, he uses the process

HR Hol-l?_ijt‘élugq A].%o] 7J;<47<1 H01 {-ﬁ;@

or he offers it for use in the United Kingdom when he
knows, or it is obvious to a reasonable person in the
circumstances, that its use there without the consent
of the proprietor would be an infringement of the

60(1)(b)

ny
= patent
W o] ARES A okstE 9E 1 AREo] HEdS &k
Av s 4 F ddTd AFgANdS 1A

O F7u ald St o Abgste 4% 11 AFE2 A60(1) (b) =9 oF Fio] i+ st
+ Hh(uses the process) ol alFate] AFANE FA g g+, A60(1) (b) = F FiE
S s A AFSsHAl FoWAE I s A3 SwEy S AR stE
5 Aot 9l (offer process for use) = HAFAMNE FAS=SF strh owk, Al
60(1) (b) = ¥ F&o ot AHs) 2] 1G-S AsiAe A st 324 == A HH
Sl Aae o)ste] TR Eojof g} = I HEy o] AT HejvE 2 Aol

3
e A7 EpAY Foixl FgeA HudtE Axrt FHsteof gtk CPC Al
=] AgolA 53 E21e] ool FAH oF dho]l EFUH e Htk F4

ol AMAIE AL, T Atell thate] zHg I whth o] ojd o] yrol M=,
bad faith) 2 3 F3st= 7

[
o
12

o
Ot
O
rir
>
N
-~

o

2
o

O 9 H3W A60(1) (b) 2 Furel 92 A4 #7FEA 58 2 Community Patent

= H o
Convention, CPC)253) A|29(b) Z&254) ®Wtg st Aot} 255 F AL AR = dubH9l

251) o17]14 9] ‘offer'v= (@)&ol|A 2 ‘offer'd} e =& 7P = Hokolgln HASH=E Zo] B}d3lt). Phillip Johnson, et
al., supra, para. 7.44 (3714 9] offer’} “offer to d1spose o A9 offere} e Ju|E iRt AH).

252) Committee of the Whole in the Records of the Luxembourg Conference, p. 234, para. 41.

253) CPCY =9 o]dof| thalod: t}e ¥4 Fal: General Secretariat of the Council of the European Communities,
Records of the Luxembourg Conference on the Community patent 1975, 1981.
<http://aei.pitt.edu/10329/1/10329.pdf>.

254) Article 29 of CPC (“A Community patent shall confer on its proprietor the right to prevent all third parties not
having his consent : (a) from making, offering, putting on the market or using a product which is the
subject-matter of the patent, or importing or stocking the product for these purposes; (b) from using a process
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A O] AR S &S, $E 5 WHY A H S eohst) FukE = -2yt =
gl CPCe 53 A, HHUE o AMS Hokete PAE F&30H2) 535
o] sjgto] glo] S AR Hofste PAE FXAI7I7] A A o] th.258)
ok, 1 F okl Fsirh =] s e L Y] Abgol gA"ETE A 1 A3
7F A (knows, F3H2 8.7) EE Folxl AFolA Huls 7 9-(obvious, A#% 8
) 2 (FEg e Abge]) Aok APANE AT AFANAAAE bR <l
A 81E 8eA ¥a, A 59 Hale dAe AU Al (matter of strict
liability) 91¢)],259) wbsg kg o] A}-8-9] A oko] sk APl = 23k A 810S 8 +3)
A e AE FESACF g

CPCE WEe 24 %34 2ol WEH EHS WA Ho| vk ey,
CPCE %% o8 F7t9] Sagel 2 432 v Atk 43 554 A60(1) (D)=, 59 5
AW A2 Z) Ter A AN % wE E3W A53(1)(b)
2209 S% A FAW NES FEFh old JE F7 NlAe AT} olu] of
o171 gFolofA, o] Wk A ¥

@tk UPC A25x7F AFANE, Al

m

il

which is the subject-matter of the patent or, when the third party knows, or it is obvious in the circumstances,
that the use of the process is prohibited without the consent of the proprietor of the patent, from offering the
process for use within the territories of the Contracting States; (c¢) from offering, putting on the market, using, or
importing or stocking for these purposes the product obtained directly by a process which is the subject-matter of
the patent.”).

255) HL Deb, 15 March 1977, vol 380 ¢ 1485-86 (“Article 29 of the Community Patents Convention in paragraph (b)

separates these two forms of infringement from each other by a rather different use of grammar. Surely
subsection 1(b) of this clause must do so, too!”).
<http://hansard.millbanksystems.com/lords/1977/mar/15/patents—bill-hl-1>.

256) 55y A2z ANl @l A9 2 WHE AMESHE S AR 4.
257) W o] AR Aoksle 9w Wl ALES Al dlolEE 39](putting on the market for the use of a

process) #til AW3l= A E 9t Denmark’s Observations, Feb. 1974 (“This provision would probably gain in
clarity if worded as follows: 'From offering or putting on the market a process or directions for the use of a
process which is the subject-matter of the patent, or using the process'.”) (recited from Records of the
Luxembourg Conference, p. 39).

258) Records of the Luxembourg Conference, p. 234 (“... offering a patented process without the consent of the

patent proprietor should be prohibited.”).

259) Justine Pila, Paul Torremans, European Intellectual Property Law, Oxford University Press, 2016, p 205.
260) Id at 206.
261) “using a process which is the subject-matter of the patent or, if the third party knows or if it is obvious from

the circumstances that use of the process is prohibited in the absence of the consent of the proprietor of the
patent, from offering the process for use within the territorial scope of this Act;”.

<http://www.wipo.int/wipolex/en/text.jsp?file_id=401424>.

262) “L'utilisation d'un procédé objet du brevet ou, lorsque le tiers sait ou lorsque les circonstances rendent évident

que l'utilisation du procédé est interdite sans le consentement du propriétaire du brevet, l'offre de son utilisation
sur le territoire frangais ;”.

263) “to use the patented process in or for his business or to use, put on the market, or resell, hire out or deliver

the product obtained directly as a result of the use of the patented process, or otherwise deal in it in or for his
business, or to offer, import or stock it for any of those purposes.”

<http://english.rvo.nl/sites/default/files/2013/12/ROW95_ENG_niet_officiele_vertaling.pdf>.
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E)

O MMI Research v CellXion HZAAA=27 GSM(Global System for Mobile
Communications) 71&°] Aol HAEH, § 7l&2 Ag=A &2 574 @ EHo=
FE O Hels AXse olFsAs AT 2golth A By e GSM H e

AE Fa A&l A4 (identification) & = W @ Zojth268) 37t el
Xﬂ%% fé“% oAt Wuj 2 SIS AFE SR s Aot WA HIAF

s AlFstRi AFEAZE 1 A"

sto] SSHHS AFEE Zlolgke Aol A Hro g97F Al

Els

o]

5 A S

60(1) (b)Z7F + st S e AHE S % kst (offer process for use) 3¢t ¥
o

R £y DR Fo) Fe
vtk UPC A25(h) 28 $3] &3

O UPC A25(b)ZE -8 EsHol =dst=
3 FHo|nE o|2H, AFH QF Ao

Yol Eqdats FAA o]l e o] AA

3. AN e 4

264) “(b) using a process which is the subject matter of the patent or, where the third party knows, or should have
known, that the use of the process is prohibited without the consent of the patent proprietor, offering the process
for use within the territory of the Contracting Member States in which that patent has effect;”.

265) Tamglas Ltd Oy v. Luoyang North Glass Technology Co Ltd, [2006] F.S.R. 32.

266) Research In Motion UK Ltd. v Inpro Licensing SARL [2006] EWHC 70 (Pat) (02 February 2006), para. 187 (“An
offer of computer program may be an offer of a process for use in the United Kingdom (section 60(1)(b)) or it
may itself be ‘means relating to an essential element of the invention:-’ within section 60(2) even when the
invention cannot be accused of residing in excluded subject matter: it depends on the facts.”).

267) MMI Research Ltd. v. Cellxion Ltd. et al., [2009] EWHC 418 (Pat).

268) “Method for identifying a mobile phone user or for eavesdropping on outgoing calls.”

269) MMI Research, supra, para. 68.
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O 539 A27x A2z e Wy A9 "7 e AAow A geE 248 A9k
oo EE 2qaAL I BA9 G Eb eld Aok st Y92 4R AN
TR 7N FrE fASME E2oy FAME st gt
S 80l AgH7] e Z2O9e] §7 dAgkd o] &3 (product) ool oF gt} WA
3 g Arsts A7de deHA FErhm O

S AN BT I ZRIAYES ALF DA I wge] AAdw g B
AGSEE I s A4 FE 5L 2RPNE TABT0 fAeA 2 22

O AATYS BALE BA gEvhd SHAPETRL YT F 9k Z2IaYel &1 %
Qe PREAGS e A9, AFstE A9, WBE A9 ol AN HA @
o} 92 E1

obH B8 wEel 2 Fuo] AT 1
©F WA &g 5ol Ytk 1] of

271) AEAFAANA S Fa F: AeTAAHHY 2008, 11. 20. A 2006715146488 FHA(QIH Y o Zulale] 49x7} o]
AR BRE S AAY o AdEe] Farel Algste] st AdEAA v FAAARALE AU & = g
& ukek et olf7t itk olfrollA dvlleA A 5 FARAYY WAERAE FHAstolor & Fo|RFE FusA] &
=oha #eek A, B =1 X9, CeZuplol A Aalde] Al LEvl 9k FAAAUAY Sk of 1 Mk
HWES], A|37A AlE, =], 2012, 759,

272) AN 10227 2eQIA R 2AF kY] Q) AlgFolgke AlE ol ATAF (WEHHELRZ A 2US FFH)
NEXAE FS A5 A Ay YJoZ2RE AT A s

273) ¥(transfer)= @ Aol E1& HollAl AT 3, @ A AL HEdA9 A9 W& FelAl AT AL
2, Yrde FAYE, FFYE7E ok vlolH ZojAbd AL
<(http://krdic.naver.com/detail.nhn?docid=25810300) .

274) Fr TR B LT E MR S AR, T LA EMEEoMSi—PR10FSUE 5, S, 1998, 18 4.

275) A& 2014, 4. 10. A3 2013115383 SA(“Le) L AFE Tade SsEa Wil WEs) ohla HFE =
23 7 A B HFEgo R sl EFE WS Sn grh).

276) Al A E HEAANE THEY] YA E APAN dAvE d 2 559 EAE 43 dAvkE HE Fstof ¢
t}. Robert C. Laurenson, Computer Software ‘Article of Manutacture” Patents, 12 Computer Law. 18, 21 (1995).

R
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2ZA st ARolE S E= -
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ct. 1. (MEF)
1. (4= 2. 53\7F &el gl Fe: I <Y
2. 537t wwol wajel F2: I W of MAlOfSF AMB3HE 22 (XAtE}
Ho| MAlofgt AEEHE 22 A EBSICHS M4 L= - o]
MM 2T - dlo] EE 2ol £t Selstitl O 2 ¥E =
LI O &4 ¢z &= ofjofgl = tHo{e| Hekx st a9
Horg st A
O &, 7|SujAl Ao tist Hel7l obd AYHA &2 As FHsH O -2 7HE A8
Mol FEHEAN WS =Ysts Weh @ ZRIPS FHENLL S5 ATeE
AE FE&o= THES ALs= Wk 5o AE"E &
(3) =2 AFE AN 2L el 2 AAsteE Wk
O 223 AFste P= (7)) =9 FH=Z Yehr|= & Aola (8855 &
FH A=) dAFHC gode Fel 2 ety E & Aot} foA AsE upe} 7
o] &3l #2359 FAN IAAME L] HAAd "ost 2279 HdS JHEFA
TS B3 AlFsle AU A AR AT 4 Jd=d, 18 7t HEA
AL HE5HA 7] Hste] I FHE EAS = Ere FAS AAEAT & JS Aot
ofgffoll A "2 I olgt= 807t S5 HEE EYHER I SoE Aot +A
2 53 A2%xo) A4E 2 AT F QS Aolth, I A lojA] A FHEH A2 Al
162279 AZEYANARAZTH A2z A|135280) So] = Aot}
A127F MA
AI27z=(Hal2 B 39 o5 28 9 8 mE P& do=zA e 4
$ole= 53d 5 ALEAAAS Hask Aoz Hr
1. 537F 219 ¥yl A$: 2 B Arout AlgstE EAS A SE-
o] £ FdstAY 1 B0 ¥x EE gode] ks s #9
(3%h) 2. 5&|7F W Wl A5 I wel AAent Algste BEAS A
chdEte] B FYsIAY O S dE e diofo] Hoks dle 3
o] = I Wl HAR A 8ste HAFHEZZ OO ALES H st
&) ©]277)278)
277) 9= E3H A60(D(b)ZAA AHg-2] Aok offer for use)Bh= T A A3k ot
278) Fr(assignmen)t BAL AR Ak Faol AVE F domz Preh golE svadr. e, SHgw
= gol7} 7hedto] TR MY Shdls ROk JlEElA &7 Philip F. Postlewaite, et al., Fed Inc. Tax. Intell
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O A2z BEo Po'e] ANE AR L YolA NGkl JetdetE Mg A
NE FEAAE Rtk ZRaRe) A5 AT AP R 5ol 392 AHY
of FEIFE B9 AF BAFL 1 ANE A7) AL LG BIE 7
AN E TAY oo Ak AAAWANE T2 ABUA] HAPH W
b AelAel oo Azt st Zwel olA HAYA APE Fatu) 280
Sl NE FAA BAWS FEete] Sk I, S WANE el W Es}
Z2AAT Ut WAL e BHYAAE PoRB AR AT Beyo] B
BA o PEHojof §Th) T AAdl JME A127%e] T YORAE HA
Ao ARSE Weh F o7t AMHE A3E tANT Aeo] HA &A s
St 3 sh}E FARo R Melstolol s}

O A TIPS EHWHL A otk 1PTA Pa) RIS S5 w4
Aole AHgEE Rolth 28 gE B YAFES AL Fol MR /1F) 1y A FHO
2 FEsts Zo] pEstth 18 @ A F tatel RENRHASN WS H4F B2t
Ak NEAOR FEAGPN Wl AL/t AAA 4 (knowledge) EE %
(intent) & WEEZ ZRATHE FolA BRlA @ wh o]t

2. 715w A F 2d deEe e

oANSA R B A P

O 7NEWA 37 BAYFYOE BFRAYL, I9BE AFUZZIY BAYTLS F

Prop. & Intangible Ass. § 1.05 (“a transfer of an intangible asset is a sale of that asset, it is clear that any
transfer of a patent that satisfies the all-substantial-rights test will also constitute a sale of the underlying
patent.”).

279) “HAFHZEORALE S 54 AHE &
7(];(4 = 7}14 o7 /\]_&5]‘— @g] ;(]/\].tgeg Iy

280) “"AXEgOI"S HFH, B2l A5t 5o guje 1 |
SHA Bk AA-HH (ol Oﬂ*”éi g Xthe] Jig ol& Agst] fst
4 255 g

281) AXAW Al24x(PJor’ge= ATsE FA &)

282) AR 3 2 ‘Jor'v} AT o] 20169% AAY thAld, I ggAe A A5 A B
flo] Agaths 49 SHA0 AV "tk HE|Hor 50| B, F54 &S AME ‘GeR'e] a1 s
2bAe H e vt 9t

H 5 ArAeHE 7R AR (olst " T WellA

.79 4 5 G5 o] s
A8 7RGl 2 vl 3
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283) Mark Summerfield, ‘Computer Readable Medium’ Claims — Substance Trumps Form, 18 August 2011 (“In the US,
computer program product claims have been granted by the USPTO since 1995, following the case of In re Gary
M Beauregard & Ors (1995) 53 F.3d 1583.”).

284) Richard H. Stern, supra, at fn. 20 (“The Software Guidelines call for issuance of patents on floppy disks and
other storage media or memory devices encoded with computer programs. Accordingly, a retailer or other
intermediary trafficking in such floppy disks would commit direct infringement by selling the patented article.”).

285) {AFeF AW Daniel Lin, et al., supra, at 236 (“In a world where source code on a hard drive is a computer
program embodied in a computer-readable medium the programmer has infringed the third party's patent, because
by merely downloading the source code, the programmer has ‘made’ the computer program under the Patent
Act.”).

286) A&l 2014. 4. 10. A3 2013145383 #HA(“... 7I5ujAS] Az, #u) 5o P= wfA] HAA wg o] HAA g
Aol aidd = A= A L.

287) Mark Summerfleld, supra, at * (“Such a claim, sometimes known as a ‘Beauregard claim’ (see below), is
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