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summary

In this study, the OSP means a person who provides matching or mediate commercial trades and who helps
other to get commercial success by posting goods or information of goods to help a person to buy trough
internet.  The matching service or mediating service of posting information of commercial goods usually
provided by a big OSP company. Contributory infringement of intellectual propertys(IPRs) is usually
understood as an act where some one assists to another in infringing IPRs, for example, intentionally
providing an internet selling site for counterfeiters of trademarks or intentionally providing materials or

components to counterfeiters for manufacturing counterfeit goods.

Currently, OSP includes the Coupang and Amazon, a selling company through the internet, and Auction, 11th,
Gmarket, interpark, as well as naver, daum, danawa, bb, enuri who provide information about the price of
goods. It also includes the internet Cafe in Naver and Daum. Mostly, the matters regarding infringing

trademark occurs through small group of Social Network Service.

OSP’s contributory infringement of the trademarks are responsible as inducement, aid and abet. the US, EU,
China, and Japan impose responsibility of contributory liability to OSP. The U.S. does not have any express
provision of contributory liability in trademark called as Lanham Act but recognizes the secondary liability to
OSP who contribute the direct infringer to infringe trademark right under the common law. At common law,
contributory liability is established when: (1) the defendant knows of the infringement; and (2) the defendant

materially contributes to or induces the infringement. The Inwood, the Supreme Court states:

“[1]f a manufacturer or distributer [sic] intentionally induces another to infringe a trademark, or if it continues
to supply its product to one whom it knows or has reason to know is engaging in trademark infringement,

the manufacturer or distributor is contributorially responsible for any harm done as a result of the deceit.”

Inwood test requires inducement, or “a knowledge standard of knowing or having reason to know.” It also

requires that the OSP continuously and knowingly provide service for the direct infringer.

After Inwood, Lockheed Martin Corporation v. Network Solutions, Inc., (“NSI”) the court states that it is
requried to recognize the contributory liability “[d]irect control and monitoring of the instrumentality used by
a third party to infringe the plaintiffs mark” to be liable for contributory infringement. Then the 9" Circuit
also states that "contributory infringement occurs when the defendant either intentionally induces a third party
to infringe the plaintiff's mark or supplies a product to a third party with actual or constructive knowledge
that the product is being used to infringe the service mark." The court ruled that if they supply a product
knowingly a third-party is reselling under a label containing a fake trademark that the third party has no right
to use, or when they rent space in a flea market to a third party with knowledge selling infringing goods,
the parties are guilty of contributory infringement. The 9™ Court established the Lockheed Martine rule that

requires “direct control and monitoring test” to be guilt of contributory infringement.
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In Fare Deals, Ltd. v. World Choice Travel.com, Inc., the court found that “[e]ven if the facts suggested ---
that [the defendant] might be contributorily liable because it ‘supplied a product’ to the infringers or directly
controlled and monitored the means of infringement, [the defendant could not] demonstrate the requisite
knowledge of the infringing activity to find it liable under Inwood Laboratories.” In Fare Deals, the court
expressly required that the plaintiff “directly controlled and monitored the activities of the [plaintiff’s] site and

that [the defendant] had actual knowledge of the infringement.”

In EU, OSP is responsible to the contributory infringement of the trademark for selling counterfeit products
on the OSP’s website. The court ruled that LVMH was entitled to damages from Ebay’s contributory
infrigement. Article 14 of the European Community Directive on electronic commerce provides that a hoster is
granted liability protection if (1) it does not have actual knowledge of infringing activity or is not aware of
circumstances where illegal activity could be apparent or (2) if it does have actual knowledge, it acts
“expeditiously” to remove or prevent access to the illegal activity. Article 6-1-2 of the French Law for
Confidence in the Digital Economy was created based on Article 14 of the European Community Directive on

electronic commerce.

China very actively enacted law regarding the contributory liability of OSP. It seems that the Chinese
government’s intend to establish a business industry based on internet. Recent prosperity of internet based
trade business in China could be contributed to the Chinese governments policy establishing contributory

liability of OSP who induces or assists the direct infringement of trademark.

In my proposal of establishing contributory liability clause in Korean Trademark Act regarding contributory
liability of OSP who induce or assist direct infringement. Followings are must be included for the act which
provide contributory infringement of trademark. For the recognition of contributory infringement selling
counterfeit goods must be “controlled and monitored” by OSP. Another prong for recognition of contributory
infringement OSP "intentionally induces another to infringe a trademark®. If an OSP continues to supply its
service to one whom OSP knows or has reason to know is engaging in trademark infringement.” Details of
proposed provisions of OSP’s liability for inducing and assisting direct infringement of trademark are in the

body section of this report.
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31) Georgia Pacific Consumer Products, LP v. Von Drehle Corp., 618 F.3d 441, 449 (4th Cir. 2010).

32) Tiffany (NJ) Inc. v. eBay, Inc., 600 F.3d 93, 103-104 (2d Cir. 2010), affirming in part and remanding in part, 576 F. Supp. 2d
463, 502 (SDN.Y. 2008), cert denied, 131 S. Ct. 647 (2010).

33) Procter & Gamble Co. v. Haugen, 317 F.3d 1121, 1128-1129 (10th Cir. 2003).
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F& sbsAel ol A9, FEAAAAAL aok drkn FAsT Ak

Lanham Act 832 (15 U.S. Code §1114)

(1) Any person who shall, without the consent of the registrant—

(@) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a
registered mark in connection with the sale, offering for sale, distribution, or
advertising of any goods or services on or in connection with which such use is
likely to cause confusion, or to cause mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply
such reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints,
packages, wrappers, receptacles or advertisements intended to be used in commerce
upon or in connection with the sale, offering for sale, distribution, or advertising of
goods or services on or in connection with which such use is likely to cause
confusion, or to cause mistake, or to deceive,

shall be liable in a civil action by the registrant for the remedies hereinafter
provided. Under subsection (b) hereof, the registrant shall not be entitled to recover
profits or damages unless the acts have been committed with knowledge that such
imitation is intended to be used to cause confusion, or to cause mistake, or to
deceive.

SN oA (AR Bl Atele] F, weloltt BEwA, E A BE, A
s A BB Y B EAAT, Ao} HAWAN hH £F, 0.0 ZFAL o]
wek e AT A%, BYA FI BEAN A EE Eele] g
A, B4, FAolu AL A4S HAARAT 45, odF PN A%

Ao g Aol dstel YL Fastolor drka FAHI 9

Lanham Act 843 (15 U.S. Code §1125)

(@) Civil action

(1) Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or device, or
any combination thereof, or any false designation of origin, false or misleading
description of fact, or false or misleading representation of fact, which—
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(A) is likely to cause confusion, or to cause mistake, or to deceive as to the
affiliation, connection, or association of such person with another person, or as to
the origin, sponsorship, or approval of his or her goods, services, or commercial
activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics,
qualities, or geographic origin of his or her or another person's goods, services, or

commercial activities,

shall be liable in a civil action by any person who believes that he or she is or is

likely to be damaged by such act.

old Apgo] “Fdell AE-3 H(use in commerce) 1A E W] a7] fldte] VAL FEH S ®

Aol obehsh e S Abglel AEF oletn FASL Utk F, AEA B gF 15
o]

15 US. Code §1127

The term "use in commerce" means the bona fide use of a mark in the

ordinary course of trade, and not made merely to reserve a right in a mark.
For purposes of this chapter, a mark shall be deemed to be in use in

commerce—

(1) on goods when—

(A) it is placed in any manner on the goods or their containers or the displays
associated therewith or on the tags or labels affixed thereto, or if the nature
of the goods makes such placement impracticable, then on documents

associated with the goods or their sale, and

(B) the goods are sold or transported in commerce, and

(2) on services when it is used or displayed in the sale or advertising of

_70_



services and the services are rendered in commerce, or the services are
rendered in more than one State or in the United States and a foreign

country and the person rendering the services is engaged in commerce in

connection with the services.

AR RIAE AR Wt AxdAIN LSS AVIET] fste] ofy 27k 271wk
Fafof st} =, (DY A7 Al wel REvwks @ vk dude A, 2)F A (origingH F
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Tiffany v. eBayAFz13®)ol| A &= o] 2f gk A7} Al 71 vp Aok d AIol A eBay= AALS] Aol E
RS Wik ofuel, oy HA<lx
of ~ENYAFIE FujFoR M o]S FTREYUI0), o9} A3l Tiffany:= eBay] o& et 3
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7] 93 Aolet o] AbE HAWF Abgolm FF AR P A FEvhE Aot

37) o™ 297 E2AE(two-prong test):= Tiffany v. Ebay, 600 F.3d, 93(2nd Cir. 2010) 52| ApAolA Wo] &

4591t 1d. pp.102.

38) 600 F.3d, 93 (2nd Cir. 2010)
39) o7 eBaye] ¥l F ‘Mother’s Day Gifts!’, “Fall FASHION BRAND BLOWOUT”, “Jewelry Best Sellers” 5ol Tiffany %2

41) eBay AlolEo] Z2EL FAvjEl ot WEQ Fa1 Tiffany AFE AvEAA AojojA eBayl Files HEo] o

2 AAs = ko] ¥ & A(hyperlinks)7} #18% At} 1d. pp.101.
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§ 26. Contributory Infringement By Printers, Publishers, And Other Suppliers

(1) One who, on behalf of a third person, reproduces or imitates the trademark,
trade name, collective mark, or certification mark of another on goods, labels,
packaging, advertisements, or other materials that are used by the third person in a
manner that subjects the third person to liability to the other for infringement under
the rule stated in § 20 is subject to liability to that other for contributory

infringement.

(2) If an actor subject to contributory liability under the rule stated in Subsection (1)
acted without knowledge that the reproduction or imitation was intended by the
third person to confuse or deceive, the actor is subject only to appropriate injunctive

relief.

§ 27. Contributory Infringement By Manufacturers And Distributors
One who markets goods or services to a third person who further markets the
goods or services in a manner that subjects the third person to liability to another

42) 1d. pp.103.
43) Dogan & Lemley, Grounding Trademark Law, 92 IOWA LAWREVIEW, 2007, 1669-1701. pp.1678.
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for infringement under the rule stated in § 20 is subject to liability to that other for
contributory infringement if:

(@) the actor intentionally induces the third person to engage in the infringing
conduct; or

(b) the actor fails to take reasonable precautions against the occurrence of the third
person's infringing conduct in circumstances in which the infringing conduct can be

reasonably anticipated.

5. Inwood Test

Inwood Test:= Inwood Laboratories Inc. v. Ives Laboratories, Inc.4HAF7ol A <Aubo o] @il
32%(15 US.C. § 11147} FAF A h 9322l Ive Laboratories cyclendelateF&ol 3t 53 & 7}

A3 A A=, Cyclospansmol 7F3E7F F-28 wpgbAa spghwkbzt &S dvfsta ISl 1972

E357} w8 ¥ o] ¥ Inwood Laboratories, Inc.2} TFE A ZHAEL ¢ <kFo vzl A g
oFEe duAlEH wAdd Az Aidd) vk dis oYy AxGAet muide] ofAlER
sto a5 il A3 (“Cyclospansmol”)& F-2tete] st =& stvhal F2gatwA WHH 323 9t
o7 AistAth die Ay AxzGAEe] LT HAES AFEShe A ALEo] A AR

Zohs Aol Ao Fdd Aulge] = & 2 AE A Hal= A

4
it
poy
o
AL
=
N o
o
e
)

infringe a trademark, or if it continues to supply its product to one whom it knows or has reason to

know is engaging in trademark infringement.")

el A upgae AEd Fad U@ 7o AAL A AL T B F sy
of slgalor Wrhn wAMT MEe emy YR T AR ARS 2R $3F A
APl GRE ol tatel FauY Bdol Btk AxAY B JEAo e
Aol AuRAAAAG FRAAT Ak AL LAY @ 4+ AW A9l AsHow AEL

44) Inwood Laboratories Inc. v. Ives Laboratories, Inc., 456 U.S. 844 (1982).
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3% A= 719Hs] Aol dvtn F A FTE45)  (“intentionally induces another to infringe a

trademark, or if it continues to supply its product to one whom it knows or has reason to know is

engaging in trademark infringement.")

O AU FE5AA7F gz A3Ae] FEE HAE FE=3AL, (intentionally induces

another to infringe a trademark®) H=+

@ P4 FED FAVAE DA% G F AAD Aol AASAE ALdel A4

A Al A&, Av2E FF3 H$ (“if it continues to supply its product to one whom it knows

or has reason to know is engaging in trademark infringement.")

Aok 22 Agol AWNHAS A= s FAg Esjo] WA 32215 US.C. § 1114)
of AR AL AAsA T

6. Lockheed Martin test (Inwood test®] thA]; 22+Ql AEXREOA A Aol © TUEHY H2RE))

# <, Inwood ARzAol A AR 71o] A 122 AT A
gl AulaE Fal FaE FEel ATHde R e A

Aol & Wold eekel A AR g ek,

e

(
A

[ed

Lockheed Martin Corp. v. Network Solutions Inc. AF7147e| Al a1 R ARV Y7t I 55
H]2¥% ¢l SKUNK WORKSE A 3tHA =Wl o]&<l “skunkworks.com”, “skunkwrks.com”

“skunkwerks.com”oll thgt @Azl FvjE 93] Ed| o] 555 7] F(Network Solutions Inc)S o=

T AR AbCAM IEUZEe] A Aol d 7o ASdE Faets Vsl As
= At

& WEA AZHAE FFA

of Agar] g Az E

B OARAAA gEe A3 elstel Aol HEE Yshel dstel AW BARD mUHItE

T AFE2 Inwood AHA Sl Tl AFEHE ade] A4 A8 5 dvka dAEA
=

Sy HYe =gl o]F SEvtow Agd dao] AWt ROnE Inwood UHE o]

Abekel SHgshe Ae RAAsE AA AU BUHGSE AL odts AL AR AT

45) Inwood Laboratories Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 854 (1982)
46) https://www.klemchuk.com/secondary-liability-for-trademark-infringement/
47) Lockheed Martin Corp. v. Network Solutions Inc., 194 F.3d 980 (9th Cir. 1999).

48) Lockheed martin corp. v. Network Solutions, Inc., 985 F.Supp. 949, 961-862 (C.D.Cal.1997), aff'd, 194 F.3d 980 (9th Cir.1999).
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Fare Deals, Ltd. v. World Choice Travel.com, Inc.A}A490 A WHY-E u 7} Asixto] A A4ES
I AY “AH Aoz HIE FA L e (directly controlled and monitored)’s} 5 7] w7
of el Aol Utk AFFT 1P| Inwood testoll o3 AYS AAS] f7E s
ASskAl Xk AAA JALe vt F b e 4SAde Fasked, i) I

7F AEAE Aoz FAST ] (controlled and monitored)” 2 i) F s tgk Q12 o]t} 50

Eigil!
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o]+ Lockheed Martin Corp. v. Network Solutions Inc. AF7ASDol A S 91258 4283k Zojt} F
47 HER BAEE U2 A2 Gueei America, Inc. v. Frontline Processing Corp., A}7152)3}

Tiffany v. eBayAFz153)o] T},

Fare DealsAtz1ell Al wiydiiE AlAsta st Aol ES Haste FaFss Azl
g 73 E " 5 flvkar A=Ak A3l Fare DealsAH(9al)= o A H| = AlFAFo] R
=Yz tigte] Abgetar Aujx wiagr E9S st
gtk zale dds 2RI 7] HelA HAlolEE wHEd =], “faredeals.com” ©] 2= E=H|¢l o]
ol oln] t& Abgtel o8 THHol 2ol oAYMH A AE el o] &H 1 es A o
AT “faredeals.com”?] $IA}o] E= HotwireS X §slo] iAlo]Eo| HAoA M Eo] oS o
I AdE UE JuE AolE] HAE o] ATE. Fear Dealst Hotwire®t #Z©] “faredeals.com”]
AALOlE A9} 1 #31FE59] Hotwire YA Eo|A o] Fo]zx FHujyl AnH
593k, 183t Fear DealsAli= Hotwire & JAMOIE &afAtel FFES 7|2 Alx

=S

49) Fare Deals, Ltd. v. World Choice Travel.com, Inc., 180 F. Supp. 2d 678, 691 (D. Md. 2001).

50) Fare Deals, Ltd. v. World Choice Travel.com, Inc., 180 F. Supp. 2d 678, 697 (D. Md. 2001).

51) Lockheed Martin Corp. v. Network Solutions Inc., 194 F.3d 980 (9th Cir. 1999).

52) Gucci America, Inc. v. Frontline Processing Corp., 2010 WL 2541367 * 13 - * 16 (SDNY).

53) Tiffany v. eBay, 576 F. Supp. 2d 463, 506-507, 508-510 (S.D.N.Y. 2008), affirmed in part and remanded in part, 600 F.3d 93 (2d
Cir. 2010), cert denied, 131 S. Ct. 647 (2010).
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54) Fare Deals, Ltd. v. World Choice Travel.com, Inc.,
55) Louis Vuitton Malletier, S.A. v. Akanoc Solutions.
(N.D. Cal. 2008).

180 F. Supp. 2d 678, 689 (D. Md. 2001).

Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc. 591 F.

56) Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 658 F.3d 936, 942 (9th Cir. 2011).
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ALl EE 83 B & 3 vis 259 AHl2E RUHE sta, A7 d= AHEAE AT
GAZD = e oy S92 JHX 2 ok ok 8y 33 Managed Solutionsol] #EjA] HA LS

N RAE afaa ke AReRt NdPaE A4eld TEarin A,

AA7E EAHATFSD 2Ll 50 7o) ghAte]
Bl v Aol digtel OSP7F Ak 9l
Tz 2ol Ospel Aels sk 277F fvkal A o], OSPE sfolw OSP 179

3 ks Aol tste] I EOSP)ANA dEFE Yae HIsds
a9ske AA EAZE AL stE = OSP7F LA e fIAte]ES] wbEal o] & fA
v ek Aelol MRSkl B o] dte Ao RE Ve E IA4E 5 Advka &
MEA Al E AFAQl I IES] “copycatclubs.com” 5& X 35Fo] YAlolE
“Agdlel A g Hol| 71 & HAFH eAd = FH]E &P stek(your one stop shop for
the best COPIED and ORIGINAL golf equipment on the internet)” #+3 Z33lt}. OSPS! I 31 Bright
BuildersAt= ZHAlo] #edd AL Yo~y HAAZA #dd Ad B o Jause] xdFa
738 tl. ¥ i Bright BuildersAt7F A EE 1538t A =9} A

al
NS 2aA 22X ZE7A Bujale® 3 /S vero 2 WY 33 Bright Builders®] #9<

Gucci America, Inc. v. Hall & Associates AF7158)0] A4 HAL 19961 F 1% ¥ (the Communications
Decency Act of 1996, ©]3} “CDA”)S F7sto]l Axisol gt 7|8 E vlojvted OSPel Al
T} Gucci America AF71ol 4] OSP I3l Mindspring< “CDA”7} Z}Alo thale] 7] H
v F2gch B9e CDA (c)(1)°] OSPSl Mindsprings Lo 170 #A|&at= A
Ho| Zhefoly TR HAFeA = FEE shal AAR (e)2)= & ARSHel diste] A A1 %3

omA «FAFENWE o= 2= AAAYMANE AFdsAY G EE HAHA et

i

(nothing in this section shall be construed to limit or expand any law pertaining to intellectual
property)”il FA3tal lthal ek whebA S Lockheed MartinAhzl 42 2Al 5] Ay
7 AAEEARS dete] AAAem Agen BAsE 0Pt AES] 3 PeAT Aee
e Aol ofuetn BANT

57) Roger Cleveland Golf Co. v. Price, C/A No. 2:09-CV-2119-MBS, 2010 U.S. Dist. LEXIS 128044 (D.S.C. Dec. 3, 2010).
58) Gucci America, Inc. v. Hall & Associates, 135 F. Supp. 2d 409 (S.D.N.Y. 2001).
59) Gucci America, Inc. v. Hall & Associates, 135 F. Supp. 2d 409, 416 (S.D.N.Y. 2001).
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9. =}l whAl(eBay)

Tiffany Inc. v. eBay, Inc.A}71609] 4 eBay= AR E9 Bl AT AFAF EZ 2 T3 (Verified

Rights

Owner (“VeRO”) program)e &3 AXFFAME st FxaFatdd oa SAE= F43 Fx%

HalA = AR E AT Hoez AHUes AHAE F3 Tiffany Inc. A 7] o 3 3l (contributory

A

At

liability) =3 717} A

20043 ATE Az

HE

o 3 AR Bl 9 Y (Tiffany)= 22k vl &GRS o] vl o] (eBay)E 7 Hh

2 AuA H3 &2FS A7Idnh eBayo =kl whAlo| A thero] ElEbY f1xAFEo] HujE v
AL A ¥ nd BAFAvxel TiffinyAls eBayol Al A A4S ®Byth  eBayte A E 9

VeRO ZZ13e] HofsleZ AN, AAZE Tiffanys Foshx] &t tidlel Tiffany:=

¢Bay7h eBay HANA BUAEE el @ Wel 57 o ge] FFS A ReAnE T AL

L3k

WY eBay’t f2AF AE FAE F fATHE eBayd FIS 7| 43HA] eBayol Al Inwood
e o] A8 AN, eBayoll Al Tiffany7} H=ES A8t 2 &3k7] Wl Inwood AR ¢
2ol A grye Hafo] Aol vt AA A WA FAA Aol ekl WAl &
Ao Al s o 2ekQl vl AR 2 Zed AdES AAT e SEF dAE A
gt Agoll 2l Al fatel BN 58 4RE FASE AYS dRLFA Aoe
45s FHA

10. <AE Ul 7 A (Search Engine)3]AF

JEU AAFAL A Vg JIH=Y A RolE B3 A3AY] AsFolut Auj2e
HFuj 2 FE 7]A3r}6D 19991 Playboy Entertainment Inc. v. Netscape Communication Corp. A}7162)
oA JdEU HAFAS e FEHAA A aatolo= AABAN UAA %W playboy R
playmate”} A A2 Yehvhs Aol EY A nke] o] Ao 7 vebube s dare] At

OJE o AZ AHE9 FTAHAAE Y= AL ofygar #FA]dtE. Rescuecom Corp. v. Google

Inc. ARl A] UL FAS wf FRE AMEste A2 FdHo= Fasirr HAste A

A1 Abgolehal Al sThey

Rescuecom Corp. v. Google Inc.AFd o] el 331 Google> FXAFAEI A ARSI A

60) Tiffany Inc. v. eBay, Inc., 576 F. Supp. 2d 463 (S.D.N.Y. 2008), affirmed 600 F.3d 93 (2d Cir. 2010).

61) Rescuecom Corp. v. Google Inc., 562 F.3d 123 (2d Cir. 2009)

62) 19981 Playboy Entertainment Inc. v. Netscape Communication Corp., 55 F. Supp. 2d 1070(C.D. Cal. 1999).
63) Rescuecom Corp. v. Google Inc. 562 F.3d 123 (2nd Cir. 2009).
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|22 ZA Aol = AR S &9ske FAFO|ATE  Google 7]191% F3 EF(Keyword

AN Ao FAEEE 3T ohvt

Abgrel

il Rescuecom Corp. Abi= RESCUECOMoOlZt= A3 % Z=WdF4E Bt #HAFE 52 A
O~

Suggestion

Too)E A& =d o] FH =75 Fatd, 9o Z AR A “rescuecom”s E3He Tol7t 719

Ex FREAY. das ol &AE i J1 =5 Google] A Aol e G-l AHAAII}

“Sponsored Links”= A EE gk P97t i ol sfjdetcta F43n

Pl A E B A9E EEY FE A AP wrvha wustel JEAs

S etk 240ME Fnst 9ue) AEE P Bulsn o A Ae]E

A AAS AL A= AR Al Bue a4 EFoldhs Aol o
Z1ol el el el A 2t vty AsjrE =AW, Tiffany A dde 2= g
A FAE A3Ae] FRAME LM AHHow HMMNAE 2 A3 A AlS T

SEE ERE TR

Rosetta Stone Ltd. v. Google Inc.AF71o 4] Google> AdWords ZTZ 1S F3f X34
A dvis olwE A3 W AR AxIsevr Aage AEHAS
(summary judgement)S ‘&3l Google®] A H|2~E ©] &3+ Google®] 7o A&

= AV & dtdva A s stk

a2y A4S A el dds Fastste]l Addd As WA A4y

64) Rosetta Stone Ltd. v. Google Inc., 730 F. Supp. 2d 531 (E.D. Va. 2010).
65) Rosetta Stone Ltd. v. Google Inc., No. 10-2007, 2012 U.S. App. LEXIS 7082 (4th Cir. Apr. 9, 2012).
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1-800 Contacts, Inc. v. Lens.com, Inc. A} A FAL] 7|¥= Fuz QA& HA= AF A
2212 Alel #E Aolth B Abzlol A 1] 31(1-800 Contacts)s 22tel A H] 2~ A FatE 3| AFEA]
Al Bl Abell ek 71 = Faret s o] Yo7 LA AT 1-800 ContactsAh7} 7191 = il
At w R ALHAAT, A HAsfFae gas|Abe] A FE Akl o8 el AU
A= 22l Aot JA dojz Abgd RS S e, dAEs BASAY Fa7F YErs
th. ¥ 3= Lens.ccomAtet Al F3| AL AFA o] MHI AR S Googledt THE A <Xl 7|9== A

o3 l9se] B JAE EA% ARy % FARA EFL ALt FEAGe)

P2 719 EE Pk ATz E FRAFAE FAHA Fevhal #A P Este] HYe
AFAre] Hefgatel digk #Alo]l 7ol sy efstell A 9] 3L(1-800 Contacts)oll Al M 7HE = A=A
£ HAEIrh Inwood AFS] F WA Q18 MY Aurt dAY FJaurk Zale] AFAL A
RE Halgdrhe AMES guA AEHoR Al MulaE AFAeA F MAE dFstedof

Fare A ApAle] o] F& ARSI S 7tek sl
= AolA Lens.comAts= 7]od A qlo] gt AT 2yt AL vt AFARE stodw 3

222 HAst=d ddsids de A4S 771 8l

66) Kurt M. Saunders, Confusion is the Key: A Trademark Law Analysis of Keyword Banner Advertising, 71 Fordham L. Rev. 543,

551 (2002).
67) 1d., 565.
68) 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F. Supp. 2d 1151 (D. Utah 2010).
69) 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F. Supp. 2d 1151, 1157 (D. Utah 2010).
70) 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F. Supp. 2d 1151, 1185 (D. Utah 2010).
71) 1-800 Contacts, Inc. v. Lens.com, Inc., 755 F. Supp. 2d 1151, 1187 (D. Utah 2010).
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12. 22+ Hsfol ek -4

el AeAFFel AR W, Ao wANE 27
A7k Ak e 24 AsAst 48 PeAAE
e AW S MY AYL Ak ol ol A A APYAAAES FERUIAAE

Fes) Wt AnHoz FEANA B AN JTAE BFsT sle] Fahrk A

22 Aol ek e @15 USC § 1117)o] &l qr&dch 2008 A Ak
FEAzx 71dsts AN E FAHeR A 9 =2F (b)) )F FHET ' 2%

15 US. Code § 1117 - Recovery for violation of rights

(b) Treble damages for use of counterfeit mark

In assessing damages under subsection (a) for any violation of section
1114(1)(a) of this title or section 220506 of title 36, in a case involving use of
a counterfeit mark or designation (as defined in section 1116(d) of this title),
the court shall, unless the court finds extenuating circumstances, enter
judgment for three times such profits or damages, whichever amount is
greater, together with a reasonable attorney's fee, if the violation consists of —
(...
(2) providing goods or services necessary to the commission of a violation
specified in paragraph (1), with the intent that the recipient of the goods
or services would put the goods or services to use in committing the

violation.

In such a case, the court may award prejudgment interest on such
amount at an annual interest rate established under section 6621(a)(2)
of title 26, beginning on the date of the service of the claimant's

pleadings setting forth the claim for such entry of judgment and

ending on the date such entry is made, or for such shorter time as

72) Transdermal Products, Inc. v. Performance Contract Packaging, Inc., 943 F. Supp. 551, 554 (E.D. Pa. 1996) (citing Bauer Lamp
Co., Inc. v. Shaffer, 941 F.3d 1165, 1171 (11th Cir. 1991)
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BAom zpzte]l Eajujds FalE Abo], sl AAA 9 1¥a A7 5E4S 1
A% F Avka AAIATETD  thee] o] o] ek Eafuj el Aol WA

A8 oA FTE Cartier Int’l v. Ben-Menachem A}A79)o A WAL 1o AIEFAZXRE 119

~

WA va F-Ee] il FEHor oA le AAsta HAEHA, vE B2 WsA
=
h

3 t}. Microsoft v. Black Cat Computer Wholesale AF7790 4 & 3]ALe] A&

A2 £zES )] W] thate] sl NS AHT WAEANLS WEA FAR,
WA M W AEA g ATAES Ak AR At nH Aol Jye
ol EARA R A A Aol WMEA ML AT LS G ek

73) Getty Petroleum Corp. v. Island Transp. Corp. , 878 F.2d 650 (2d Cir. 1989).

74) 15 US.C. § 1117(c).

75) Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 658 F.3d 936, 947 (9th Cir. 2011).

76) Roger Cleveland Golf Co. v. Price, 2010 WL 5019260 (D. S.C. Dec. 3, 2010)

77) Roger Cleveland Golf Co. v. Price, 2010 WL 5019260 (D. S.C. Dec. 3, 2010)

78) Cartier Int’l v. Ben-Menachem, 06 Civ. 3917 (RWS), 2007 U.S. Dist. LEXIS 95366, *36-40 (S.D.N.Y. Dec. 19, 2007).
79) Microsoft v. Black Cat Computer Wholesale, 269 F. Supp. 2d 1118, 119, 123-24 (W.D.N.Y. 2002).

80) 15 US.C. § 1117(a) and (b).
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81) Getty Petroleum Corp. v. Island Trasnp. Corp., 862 F.2d 10, 16 (2d Cir. 1988), cert. denied, 490 U.S. 1006 (1989).

82) 15 USC § 1116 (a).

83) Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., 658 F.3d 936, 941 (9th Cir. 2011)

84) Louis Vuitton Malletier, S.A. v. Akanoc Solutions, Inc., No. C 07-03952 JW, 2010 U.S. Dist. LEXIS 85266, *60 (N.D. Cal. March
19, 2010).

85) COUNCIL REGULATION (EC) No 207/2009 of 26 February 2009 on the Community trade mark.

86) First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating to trade marks.

87) DIRECTIVE 2000/31/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market.

_83_



MEsts 4%, =@=2 Chg =4 oloM MH[A HMSXAH7L AMH[ A4t

a2 NgE B2 Ciote Yol =5 2Tt

(@) MHEIA MSAZE =8 2 =
Eofjuf &t 2Hsto] 2D S FE7H 2T AHOILL dFE

—

o|AfBtR| 23 B
b) AHIA RIBREZL Dafst QIALo/AS B AIHOIA XN 20| ST

2E MASIAL =20 ot 2= Hlet 32

2. M2 MB|A=4X7F ME|A HEAte] o2 = =0 o) HRE

rok

BF0= HEEIX| OftL|gtet.

3. = =¢g2 == BAAO AAM YROILE AF7|20] MH[AKSALOfA
|gdets g AS MX[SHK| @=Ch £ g@=0] Y&

01 = =
of cHet XLt M2 Hafof 2ot BXE TdSt=H A= MA|SHA| L.

a8 3 Y AR A5z E Aol XF A2, 13, 14F0] E MH|AZ AT W ZHE
Far Qd o).

)
Olr

7 E(monitor) & ARt oJF-5 Fojad ¢k "drka gf %

O

»
2
o

=

R

&l:

2

A

ol

rr

e
%

r—{o
O

_>‘i

N

L

2

W

2
k)

)

o2

)

=

=

ol

i)

2
\l
o
)
s

&

il

_{

iy

et

A

4

rir

A oo Batel 7 @ PAe 27 e 4Fe welw Atk oldol A eBayAlrt f¢ ol
U aeln Ax 9 Ade FHow ospel FEAS AAYel F H9 FauIh

o Y& AHRI|Z gt
2. LVMHAFA
nl= o] 2010 W™ ‘Tiffany v. eBay¥H 2’ QLEZnp A& G AQ] eBay 59 st &

ATHE 2008 ZEF Aol Wl LVMH v. eBay $A 3 of#] 47| Hermes v. eBay# 22

Axe) LI T 5 e Aol

=<

LVMH v. eBayAt71> 2 AM ] 14 Louis Vuitton Moét Hennessy (©]13F ‘LVMH’) 4}3} Louis Viutton

MalletierAH(©] 8HLVAR)9} Christian Dior CoutureAH(©]3} ‘DiorA}’)7} eBay.comZ P EF2] F7 +49 A}

Mo
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eBay International AGS} 19 ARl eBay Inc.& AdlZ A|7|d AFolt)ss). Il dAbH
(Commercial Court of Paris)oll #|7]¥ 1 71892] 14 oA LVALE eBay’} HalAlF2 2eddm =
WAlsk7] Qg FES 71EA, 9 2AE FHsHA okYstar 28] LAE dvfel] tiste F
N7 F(commissions) & TH 3= oS A7] fliA oy EY AYE FHsA =0 ol A2

ZUI$ 22 (serious negligence)oll 9]t EH Q| eta T35 tPo0), wel A LVAE eBay9] o] st

AR Qe ARAlel 12 oF 20007 fFEo] EH(T F 792vREE FmASl g wid

l

Z =2 ¢FE](compensatory royalty), 102652 H W =olnx]&sjjo] ojst v/, 20082 A4
Sel i) e wiAdskaLl, eBayel BlEom ApAlo] AElRE 37) ks
SNskaL, Aol SEE W2EEH 3F 52t eBayw L7 95k AOlEd R4S IANE AS

Yol 3T rhon

LVALZE A 718k o] Aol thate] eBayw ¢4 #EHA o9& A7 ot HAS o]& UAs
A gggrh 2 e HAAWA Ao tiste] eBayw A4l 20041 69 2149 Al Zgks
Law No. 2004-575 of 21, June 2004 regarding Confidence in the Digital Economy(¢]&}LCEN’) A
6.1.2z° wel WAE 4 Qlvhal FAs AT Tk 2pale] Alo]Ee] o]z gk A& et EA gkt
= s A= 3 eBays ApAlo] ofw| o] &b Al HEF ool ekl A LA o A st

s, 9 A SAEAE Skl HajAlE

-

Ac
>
i
fz

F3E VeROA 2~¥192)9] £43)

fr

HALS A eBayd WEZ Aol ete] AESIATE. = eBay’b T LCENY Al6.1.2.0] &
‘S 2~ (hoster)’oll B st=A of F, il ofo whe} WAE S 9l=A of o dig dAde|th
Ao AdowM = eBay/k ¥ Ao H#EE JEL LCENY Alexd wE 7=4 FTAA
(technical intermediaries)”} ©}UY il ZFEF e} AAS ] B4E HS5T = & 571U (Broker) o] T},

uwebA LCEN® Alezel W 7l SAAZA S dAs s 5 gluh) 53] eBay/l A& 3

88) LVALZ} Al7]8 4% 14): S.A. Louis Vuitton Malletier v. eBay Inc., Tribunal de commerce [TC] [commercial court] Paris, B ch.,
Case No. 2006077799, June 30, 2008. DiorA}7} #7138t A% 14: Chrlstlan Dior Couture, SA. v. eBay, Inc., Tribunal de commerce
[TC] [commercial court] Paris, B ch., Case No. 2006077807, June 30, 2008. 2A}71e] 14%A JojujdL ofg &A= F=:
https://sunsteinlaw.com/media/FrenchOpinions.pdf, 2018-09-12 # &t

89) LVAZ} AI718 A%t DiorAbZh A713F e 1 AMETA|, &FH 79 Hdade] 719 Ytz o714 LVAPLE A7
G aETS AR AfETh 2 212 LVAZE AI7IE AR S 4 v] gt

90) “LOUIS VUITTON MALLETIER charges eBay with committing recurrent tortious acts through its serious negligence by failing to
implement any effective technical and human means in order to prevent the sale of infringing products on its sites, and even more
with receiving commissions on all the disputed sales, thus fostering such illicit trade for the obvious purpose of deriving income
from it” S.A. Louis Vuitton Malletier v. eBay Inc., Tribunal de commerce [TC] [commercial court] Paris, B ch., Case No.
2006077799, June 30, 2008. Part IV, B, para.6.

91) 1d. Pert IL.
92) VeRO, & <15 2| AH(Verified Rights Owner)A| ~8l& eBay7} AHA] /|23t @A R & Ajxdlolt) o8 Falo] <Ay A
&7} X]Bﬁlﬂﬁe eBayoll 7l RIS eBay’l 2438 AMAIZRAE AT zloln w3 At Mg Gl JA-E S

Al Ao 150529 WS B Stk LVARY Diorths of Alzxgle] ZelshA ek

93) “it is obvious that eBay is a brokerage site and that the respondent companies cannot benefit from the status of technical
intermediaries according to the meaning of Article 6 of the Act dated June 21, 2004 on confidence in the digital economy,since
they engage in paid commercial activities in relation to the sale of products through bidding and do not, therefore, restrict their
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eBay?] & A doll thalr] WAL eBay’} < (abstention)?} ¥} (negligence)oll 23] LVe] H =
HAefjst= T EHAAE 7] wiel W #-d Al wet S dAel S Fasor g
i Atk olE =355k st MU eBay’l A9 Alglol EW A E s ¥+
T} Zl(ensure that its business does not generate any illicit actions)S HA3F+] FEalAtt= #, 3
AFE] EA7F g Adshol A= eBay7} A WHA ZH o] Y-(general obligation of supervision)E )
shA Z vk A, T3 eBay’b vl AR 2XE gEAHOoR HSHA R U Th(deliberately refused

d =

to set up effective and appropriate measures)i= % 5= # % 3}%t}

Eafujarel Fohol thate] WP LVAE H 3
of LvALS] 718t alul gy F el tjskel mF

of datelE Wae olF dgad

ox
2
Yy

A=
L

ol

Pl aele wom ZTt 7
raa

Fdch =& LVARE A7l % &

ol
ol

rO

ololl thsto] eBay7} e @ Aol FastAA T T A2 eBayol Al A e A Aol Uth= 1

Hol BEe QASPT. i 1 Esulg el tistel 0% f2el FEANN &g

) 3 L T96)

3. HermesAHA

HermesAt 719702 LVMHAFA 3} H]=381A] &

-{ﬂ

gMe] Ba=r ek aydo] eBayE AR A7
3 agolth B oA vae EAZE A9 2o 9= eBay International AGSF www.ebay.fr = ¢l
ul9l& &A1 gk eBay France©|th. LVMHARA # t+& A& HermesAzd ol Al 25 Z & zk<1 eBay©] ©]
SR A= AP 9 b HATE Aotk

business to that of a hoster of Internet sites, which would allow eBay to benefit from the provisions applicable to hosters
alone,”’S.A. Louis Vuitton Malletier v. eBay Inc., Tribunal de commerce [TC] [commercial court] Paris, B ch.,, Case No.
2006077799, June 30, 2008. Part IV, B, 1.“The status of eBay’, para.4.

94) 1d.

95) SA Louis Viutton Malletier v. eBay Inc., & eBay Int'l AG, Cour d'appel [CA][regional court of appeal], Paris, PoleS-Div. 2, Docket
No. 08/12820 (Sept.3, 2010].

96) SA Louis Vuitton Malletier v. eBay Inc., Cour de cassation [Cass.][Supreme court for judicial matters], May 3, 2012.

97) Societe Hermes International v. SA eBay France, Tribunal de grande instance [T.G.L][ordinary court of original jurisdiction] Troyes,
June 4, 2008, Case No. 06/02604. Eo]H -2 ofzll &= 32 https:/www.legalis.net/jurisprudences/tribunal-de-grande-instance-de-tro
yes-chambre-civile-jugement-du-4-juin-2008/, 2018-9-14 # &z
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. 712 Cindy F.olgt= 7Hl¢] eBayEs E3ato] X a gk HermesH =W R xF dwfjo] #3k Aot}

Cindy F.&= 20060 7€¥ 22% eBayE F3lo] 1730.50 292 Hermes Birkind! =% (honey color?}

e

A 171 Fefskdoh 28] ol 20061 122 19 Cindy F.o #Felo] thdk =52 (s eizure)S 538}

£

A2 Cindy F.AA7F 20061 119 2199 270022 & Hermes Birkin® =% (Black Crocodile

FES HASHF L T 20061 59 22Ul = 1500 =% Hermes Birkindl =9

>

) IS ¥

r_&‘
::;
ol
_|_4

(Blue jeans}}) 17015 vt 3l 20060 119 2299 137522 Hermes3d! =9 (gold leather}4))

ol

INE Fostd S S rh ool wel HermesAl Cindy F., eBay International AGS} eBay
France2 A= EF9} 14U (Court of Great Instance of Troyes)oll A%< Al7]stAch A3 A
+, Cindy F.o #3313 4], eBayd 7oA AdS A6, vasoe] JAafPos SAL A,
eBay”} Cindy F.oAle] 714 AIAE & AEE AFsta I 5] HermesAtol 3ukfZ9 #4370

of Wew uEAFS B A FTHAh

144 931 Cindy Fi= AFAlo] 2006 7€ 220 #vfdt HermesIN=wlo] a|AELS A3}
ATH eBay= & ol E A7|stA L AAEAHA LI 2004 Z LCENY A WA 230
e AAE FASAAT EFSGIAHLAS olE AAGsA Fsdrh HYS eBay’t 2" F
9l(brocker)7} obd T ® A H]Zof thdk EFY o U E|(time editor)e] S 3FAUE S AAHF
. z2elete] HAS BY Y EEA eBayd ¢4
AR AL S 8L olo] wE HermesAtel thgh Eafuj s 1At oo tiste
eBay7} @238 24 ¥ (Reims Regional Court of Appeal)oll &4:993}%]
@S Q83T eBayel A Aol diste] HMEL eBay’t ExEFdulo] didte] #FFTEES Al
Estol AT REE FHGAY] Wl Ha gl Fosidvta Adsida =
-

eBayt Apilo] AH S Agnt Megsta AR WES AU FAGHA feve e e
FZAA T HALE Hermese] F3E WolEo] eBayZt Al Fdk Ay =7t AAAA YA o] wpE
| 918t ‘F Al(intermediary)’ A Bl 2= ML) E& WA Thal A5 eBayZb AHAlo] A 7ggh
Aro] thste] Q12 (knowledge)stil SAE = A7] wjitol, aid X el osto] WAHA eFe=rh

2

3 Attt 53] eBay’b vl 33 (suggestion of purchase), 1 x}¥Z(cross-promotion) 5 v}

ne)
i
o
T
=)
N

WS At steed Hd EAMAZAE ATes 5 FUHAHEE ATTFoEA 7Y
AL zE, AdArel EAlel dolA A 54 o Sh(active role)s dFATHE Zlo] MU Fdo| Q. ofd w

N
et L eBayZb AAlO] EEEo] IS o] §H A RS dfolof st & FE3] oW

98)  AF  Bikind=®el AL 11,9002 10165F-2)lA 300,0008F (S 2562604=)  Abolt)
https://en.wikipedia.org/wiki/Birkin bag %=
99) SA eBay France v. Hermes Int'l, Cour d'appel [regional court of appeal] Reims, July 20, 2010, Eo{H A2 o} &= = http

s://www.legalis.net/jurisprudences/cour-dappel-de-reims-chambre-civile-1ere-section-arret-du-20-juillet-2010/, 2018-9-14 3| W-T.
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4. Internet AuctionA}71 (RolexA}7d)

9 274 Aol e TP wAe] 9P 2o SUdd

g

¥ (Bundesgerichtshof, Federal Court of
Justice)<> Internet AuctionA}71E5100) Foll eBay+ 2] % 3 8l ZH(offender)Ht 3 8l 3 o] 2} (participant) = 4]
A YA S FEshA oS WEs] dAsAY. 28y SdANdH A AU ] A
2] (Storerhaftung, o1& “disturber’t} ‘interferer’ = M g)ol] wel @] A= eBays HUE FAH
i FAE AT ol gAWEE S 7IE Aol tigk S AT ofe}

AR U A AHES BT FE Aok

He J7Y 5

o=

ol Ay

%0
i

r
32

3710l qal EF RolexA|Al9] A|ZAFS} Rolex XAl FF5o=
‘RolexAP) 7} AAGA M FAZA et A7k FxAaAFolA Tt Internet Auction AR

RolexAt7}F eBay®l HlZ28h A ndlS 7hxl AR dA &P E Ricardo.de AG(©]3} ‘RicardorP)E 7

& A 7|3 A%o]th RicardoAlo] Eo A RolexA| Al EXEo] #ujs 1 gtls Apaione) ¢fsf

)

o] Rolexi= Wl RicardoAlel| th3dt XS ARk, T3 RicardoA7t #& FAwAH B E

RolexAtol 7l & 7)skal e el mE EsiE widstol & AS Wl A skadrhion),

I AHe A3AF W L(third-party content)ol] tH 3l 4]

)
a2
oo
L)

i 2282 AFsAY zAle] Y
802 33 U8 (content of its own or content that it had made its own)oll tha}e] A8&= 4 ¢l
7] Wmolee Aol 14 HAde SAEEY HME 54 F49 Ha2 A= A 9
of ¥a RolexAte] 38 Ao BT ubols

1492

32

tHo4), 12} RicardoAH7F Al 718 Ao Al A4

¥ o AaFgel HYsA witha Busgrho,

o,
rlo

s A

ol
!

o
i

7]

(i

100) Internet AucitonAtd-2> % 3707} AT} Internet Auction I, Bundesgerichtshof [BGH] [Federal Court of Justice] Mar. 11, 2004,
Case No. I ZR 304/01 (Ger.), reported in English at [2006] ECC 9, [2005] ETMR 25 and [2005] IIC 573; Internet Auction II,
Bundesgerichtshof [BGH][Federal Court of Justice] Apr. 19, 2007, Case No. I ZR 35/04 (Ger.), reported in English at [2007] ETMR
70 (Ger.); and Internet Auction III, Bundesgerichtshof [BGH] Apr. 30, 2008, Case No. I ZR 73/05 (Ger.), 3 AP Joj= 1
T A gk Hdo] W o} oA FA3 4= Y, https:/lexetius.com/2008,1253, 2018-09-13%] FHHT.

101) HEe @A AE 7MA0] ul$ AHaa60-399nk2 1), AEA R ‘replica, top imitation’s 7]%0] Itk Holl 2]}
Aol REFEAS B AT = Ak 21853t [2006] ECC 9, para. 3 &

102) [2006] ECC 9, para. 6 3%

103) Telecommunications Services Act (Teledienstegesetz, TDG), B W& ofdl = Z=E, https:/dejure.org/gesetze/TDG,
2018-09-14 HZHE. W] A8x9t A112+= EC 2000/31 Directive(IAFFANA ) Al14x0] HAZzEE Uit 23
ot}

104) Cologne District Court [2001] CR 417 (Ger.)3=.

105) Cologne Provincial court of Appeal [2002] CR 50 (Ger.)322.
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(HYas dgazs mggeded dz sA¥ES 372 5 Ak 5 das Ale]Ed 8l

E1E QAAES AAG GRRR os FaAEe] FF BHA FEF FFol

297 B AAAERRE AAG o FE grhoo,
@u 37k FAAE Y AgEsh AR wheh WA S Yt o WAL A
Wge WAt A otk MREANE HF ARA 1} Egon FEYNY

A% slate] BB ATH A4S Wne] AAZANAYL WA Fi=rHOs),

(3) ¥ P9 = HUALEH(Trade Marks Act) A14ZQ3),(4Fel we JxAZ Pl s

@) S A AT A9 Gl ofUAw w2 PalAsieh A

AS 2e 7 = Bz Jalle f dee A #AE ouny. A28
AR A Fe Ak e HE S EEska SAWE Y uidel E g ok ALl

106) "the defendant is not just under an obligation to remove these particular offers of counterfeit watches...it is also under a duty to
take measures to ensure that no further offers posted on the Internet might ascertainably infringe the claimants' trademarks." [2006]
ECC 9, para. 22732,

107) B9 JAF& oty A= F=E, hitps://dejure.org/gesetze/TDG, 2018-09-14F W5 HI7|2 W Agzel A1z U&e
olelst 2},

A8z, Ak

(1) Service providers are responsible for their own information, which they hold ready for use, according to the general laws. (2)
[1]Service providers within the meaning of §§ 9 to 11 are not obliged to monitor the information transmitted or stored by them or
to investigate circumstances that indicate an illegal activity. [2]Obligations to remove or block the use of information in accordance
with the general laws remain unaffected even in the case of non-responsibility of the service provider in accordance with §§ 9 to
11. [3]The secrecy of telecommunications according to § 85 of the Telecommunications Act must be upheld.

Az, AR A%

[1] Service providers are not responsible for third-party information that they store for a user, provided that

1. they have no knowledge of the unlawful act or information and, in the case of claims for damages, they are not aware of facts
or circumstances from which the unlawful act or information becomes apparent, or

2. they have acted promptly to remove the information or to block access to it as soon as they have gained this
knowledge.

108) “Injunctive relief in trade mark law was not precluded by the fact that the defendant had only limited liability under the
Telecommunications Services Act as the organiser of a platform for third-party auctions.. The defendant's liability was not affected
by these provisions if, as a party ‘disturbing’ the protected position, it wilfully made an adequate causal contribution to a trade
mark infringement.”[2006] ECC 9. Para. 2332,

109) "the defendant's activities did not meet the criteria for trade mark infringement under s.14(3) or (4) of the Trade Marks Act
because it did not itself offer the trade marked goods for sale, or market those goods itself, nor does it use the marks at issue in
its advertising. Activity as a participant in the seller's trade mark infringement is also ruled out because the only status of assistant
that might be at all conceivable here requires at least conditional intent, which must include awareness of the illegality...(However),
its liability as perpetrator of a "disturbance" is substantiated according to the facts on which these appeal proceedings are based."
[2006] ECC 9. Para. 37%%.
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A 718t A TE. RolexAb= W Yol eBayel Wigh aAHHS HFsH 3l ES eBay7l Salud A<
g 2ls Ak AU IS Y3 RolexAte]l A5 71781AF RolexAhs FI AR 22 15
A (Higher Regional Court of Diisseldorf)ell &5 A7]etda a4 HAdE 1HBZEAS FX31
Ao FAHFE 71A8EA . o]el RolexAt= Al&ste] SdAW g el darstA =Aa,
Al AWoiH A FAYH] A FaAdAS 9r)sle] AFHS FEE

110) A disturber was "anybody who, without being an offender or a participant, contributed in any way wilfully and with adequate
causation to the infringement of a protected position" and could be the object of proceedings requiring him to cease and desist an

infringement of an intellectual property right. -

"Since 'disturbance liability' must not to be unduly extended to third parties who

have not themselves committed the unlawful prejudicial acts, 'disturbance liability' requires the infringement of a duty to investigate
on the part of the perpetrator. The scope of that duty is determined by the question of whether and to what extent the perpetrator
of the 'disturbance' can be expected to carry out an investigation in the particular circumstances of the case. An undertaking like the

defendant -
call the whole transaction type into question::*

could not be expected to check every offer for sale for possible illegalities before it was published. Such a duty would
On the other hand, the defendant might be considered to be involved in the sale

through the commission it eaned as a result of it--(so) whenever the defendant is made aware of a clear infringement it must not
only immediately block that particular offer but must also take measures to ensure that, as far as possible, no further infringements
of that kind took place:-*No fault could be attributed to it in the case of trade mark infringements that it could not recognise using

the preferred filter process." [2006] ECC 9. Para. 39-41 #=.
111) [2006] ECC 9. Para. 4272,
112) [2006] ECC 9. Para. 4433
113) Higher Regional Court Dusseldorf [2004] WRP 631, 26 February 2004
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Internet Auction IITAFA-2 Rolex v. RicardoAl? (Internet Auction TAFZ)o] thdh 2 A AFarojt}. AFA
o FAaide] sFE F FAAY
Aofzp(o] &) 99 T 8 o] 9 F(in the course of trade)S 3t T FAwksto] o]o ulg} FX4
BE s HE TS, oo thsto] RicardoAbF BHAl GalE Al7]skdal Aol S AR H AL 9

¥ F 29wl dYBES Aty BRRdT F433e] WAE AW

o

1l

o,
it

2319 A" ¢d(Cologne Higher Regional Court) &

ol FAPHAE V1 wAS FaAAslol o 2B ohe g @

A 5 = Aol g A =A= I 5 QU

N
a5

114) “the privileged position with respect to liability in the German Telemedia Act or the German Teleservices Act, as the case may
be, does not apply to prohibitory injunctions”. [2007] ET.M.R. 70, para.19742%.

115) 1d. para. 27-33.

116) Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of intellectual property
rights.

117) “According to Art.11(3) of Directive 2004/48 of 29 April 2004 on the enforcement of intellectual property rights (the Enforcement
Directive) that was enacted in the course of the lawsuit, Member States must ensure that in the event of the infringement of an
intellectual property right, right holders are also in a position to apply for an injunction “against intermediaries whose services are
used by a third party to infringe an intellectual property right”, also in the event of the (imminent) infringement of a Community
trade mark. According to recital 23 of the Directive, the prerequisites and the proceedings for such injunctions should remain the
subject of individual legalisation of the Member States.” Id. 36.

118) OLG Koln GRUR-RR 2006, 50.
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5. L’Oreal A}

7} e

L'Orealrb31 2 1w <7, 3td% 5o Ax=AdA L'Orealrt7} eBays doi= d 3 74 = W

doll A7 2F T ostolriio, 2 Aol F=de]l Amold JH o] AAGA A A4z

HAzxge] A8 Go #e FAC diste] fHAFH A HA(The European Court of Justice, ©]3}

‘ECP)oll 3k qlar w3k ofo] wpe} ECIZF ¥ ofqrell thigh FAS Wisly] dEel & 142 =

o

9 ek HAdYPYe AA vlE]l JagYPo]l L'OrealAb oA W #4L ZHZ Ao A
gk Ao w HRlth eBay’t MAFAYWAZ A4z wh
o ggw BA= AV FAXF A1z whet eBayol gk Fx4H
A=A o F 5 A diste] JAHdL o]F ECIol 3 §-35le] ECIY HAS 8F
gl elol A=A oAFe #ste] FIH AL ¢4 eBay7b e AdS F

HotA dete #2422 WRth
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to
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_0|L
rlr
fin)
N
L
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b
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fluj
kr
il
e

SF9 A RE,  eBayol

2 A A

R
rr

L’OrealA}o] 11 A2-49 31+ L’Orealrt] =A}F3|Alolth(o]dl &5 22 ‘L’Oreali}).
L’OrealAt= 35 &5, 3h45E, Ao & AFS Ax, Fvlsts Aol 1 sgF AlFol
‘Lancome', 'L'Oreal’, 'Maybelline', 'Garnier’, 'Kerastase', 'Amor Amor' & X & AF&3tz Jrf. 2 A
A1, 2, 333 eBay?] FHAZAIEC]IL(0]3) F5L2R ‘FH eBay’), A4-103] 31+ eBayZ P E S
Eote] AES Avle ANl o] &AFo]th L'Orealrb= Al4-89] 129t stal& A A9, 109 Lol s}
of AMAAS At B AolA L'Orealrts= ()4 eBay’l Aol Al7jE Hsjaglol st

5 A (jointly liable)S H-E3toloF 3tar, (2)FH eBay’} A3& 7 Az o] A3 sponsored link

o A8 AbolEo] 2 el FANE FES AFE S A9l ekl 58 3 Q)(Primarily liable)<
Fastojof atar, )91 T HajAeirt A H™E Aol JaAHo| wel 3 eBayel tidf
of FABEE ATE 4 dkn FHAG

119) L'OrealAl= ZH2; wWi7)of|, Zafxs gtol]l 4%E A|7|8FA L o714 L’Oreal b’ L’Oreal’t7} %= High Court of Justice

Chancery Division®l] #7]3+ A4S ov|gitl, #7]o] 442 Lancome Parfums et Beaute (L'Oreal) v eBay in the Commercial Co
urt in Brussels, (Unreported, Tribunal de commerce de Bruxelles, the Commercial Court in Brussels, 28 May 2008)%%. X2 4
%< L'Oreal SA v eBay France SA (2009) Case RG 07/11365%2. F719] #AA YU BT eBayol g #4dS #
th & eBay’} HalAEGE IFE ot AASAY I 4%-E L'Oreal SA. v. eBay Intl AG., [2009] EWHC 10
94 (Ch.) Case No. HC07C01978 (Eng.)%d%. AT ofgll 3 3=, http:/www.bailii.org/ew/cases/ EWHC/Ch/2009/1094.html, 201
8-09-13 T
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eBay7} #137ke] el A olol thahe] A& Fghshi=A of 04 =11

A7k k3 38 A S (accessory  liability) s H-eekA] of ol ate] =iuiel] wel detefof sl
w3 SR A4d-109 0] Je AT 3 eBayol ofd EjEdThE S WP ¢ flaL
EE A+ eBayw A3l Hej A E WA sor & SuUgA o57h gla vk ole @ AHeliAbA
& & glar m3k Aol tiste] #lE AFssivhs APt R el A e =&

S o9e AL ofuela wekeldrho,

18] 3L eBay”Z} sponsored linkt} ZHA19] Apo] Eof AFipet A 4S AR A2 FREAZ A5
Z AG)F & FFEARE siFst=Al, T3 o2k Abgo] FEI BEE ARERIAl of Fo s}

>

o @=ilsW Y sponsored linktt A210] Alo]Eo] AR E AMEE A2 FrileBayd dEARE ]

eBayZ e A37tel AaaAI7t AU Aol AAAANAN A4z weh wAD 5 9l
FAale ool Bale] JFLEWLL 5 eBaysh AARANA A v} WA

al
@ % geA R wus] Askel ECiel Bdel Bastda sy,

mpA et & L'OrealAb7F A AR A1z wel fHeBayol tiato] 5A4AEHS A7 5 deA
of frol eto] e A JAAR Alizd wet Sl do] ZAET Gt g 547
de WE # dua dEAY A Azl aeh= AP Ee] WeZF HEeA @obA o]
of #slel= ECIe] Hdeo] dasirta detsiittiz)

B AoA dxueHdS B2 Aol diste] ECIe] HAo] Fastrka shdA
7b o] &2k Ha el thate]l & FH < (joint liability)S ok Ao tistel= BehE wd
= Wt 5 eBayw ol8A9] Aol diste] TEAdE FEEA Fevhe Aol o]
#3 =90 A AmoldH ¥ BA= Ao e 5 A (sympathy)S XT3 X 224 eBay”/| A|3A}

ole AT el ok gobs 4 Bas sholth®. £E AmoldH e cBay7t

m]kl
nFrl
Mo
of
>

¢

i)

120) Id. para.319-326, 331-342.

121) Id. para. 389-431.

122) 1d. para. 441-443.

123) 1d. para. 444-465.

124) "I confess to having considerable sympathy with the suggestion that eBay Europe could and should deal with the problem of
infringement by accepting liability and insuring against it by means of a premium levied on sellers...As the evidence in this case
graphically demonstrates, eBay and its competitors have created a new form of trade which carries with it a higher risk of
infringement than more traditional methods of trade. I consider that there is much to be said for the view that, having created that
increased risk and profited from it, the consequences of that increased risk should fall upon eBay rather than upon the owners of
the intellectual property rights that are infringed." Id. para. 370.

125) "In my judgment the right answer is that, as a matter of domestic common law, eBay Europe are under no legal duty or
obligation to prevent infringement of third parties' registered trade marks.”Id. para. 375.
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e A4S 4 &k

. ECI®Z

Aol A & mkel o] FH 2 2000 FH HAAZFANAHE AAQste] SA7IEFTA A I WA

S AsIAAT 74 5 HdelA d AS FHdEEt e ey did A3 H&ele A
G ol7t Y= Ao 1) ®Helth webx] ECIW A od BUF sjilo] ot

A= 15HY AmoldH #o] L’OrealAtAd S E3}o] ECJo 3] H3F o8] FAo] tiste] ECI+= 20119
ZtH28). EC 2000/31 AAAANA A A14%2] A& #3te] ECIE o2l 3

3
e
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=

A 2ol AAGANZREFEGA dete] 484 = AeS BASUT 2y 7 dAlE 6
F A7 e deolHel tatel AU FASL Sl AFA 4T FASA Gotok &
h129) A=A s st Al R shdel glojA] ECIE & @AE wAlE AlEEE
o] AAZE 2 HA Y AFdke T ol d e Jxehe A, A4 4TS FPs= A
of2hiL o Gt Fhs

AL olygln Awetdtt F ZYE SGA7F sk AR 29 Ah(diligent economic operator) & A]
A~
ES

&

ECJ

rlr
e
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_|>i
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= Aol BF ol ¥l ofs) WAH=

A Ao eMAE dAE

126) "in my judgment eBay Europe do facilitate the infringement of third parties' trade marks, including L'Or?al's Trade Marks, by
sellers; they do know that such infringements have occurred and are likely to continue to occur; and they profit from such
infringements except where the rights owner makes a VeRO complaint in sufficient time:-:. Nevertheless, I accept counsel's
submission that these factors are not enough to make eBay Europe liable as joint tortfeasors." Id. para. 381.

127) oA ZF2092 ¢ LVMHAR o]t HermesAH oA 25 SHEFA7F dedt 2HE A7t ofv e 3y 9y
of o WA W g glvke YFE WA v, BFA GAPH Y-S Lancome Parfums et Beaute & Cie v eBay International
AGAF(Case A/07/06032, Brussels Commercial Court, 31 July 2008)°ll4 AAFFA AR Al14z2] A7)o] U Aste HHo|
upet WAE g glvkar Al

128) L'Oreal SA and Others v eBay International AG and Others, (C-324/09) [2011] EUECI, (12 July 2011)

129)“Article 14(1) of Directive 2000/31 on certain legal aspects of information society services, in particular electronic commerce, in the
Internal Market (‘Directive on electronic commerce’) must be interpreted as applying to the operator of an online marketplace when
that operator has not played an active role allowing it to have knowledge or control of the data stored.” (C-324/09) [2011] EUECI,
(12 July 2011), para.123 #=.

130) “The operator plays such a role when it provides assistance which entails, in particular, optimising the presentation of the offers
for sale in question or promoting them.” Id. para. 12333,

131) “Where the operator of the online marketplace has not played an active role within the meaning of the preceding paragraph and
the service provided falls, as a consequence, within the scope of Article 14(1) of Directive 2000/31, the operator none the less
cannot, in a case which may result in an order to pay damages, rely on the exemption from liability provided for in that provision
if it was aware of facts or circumstances on the basis of which a diligent economic operator should have realised that the offers for
sale in question were unlawful and, in the event of it being so aware, failed to act expeditiously in accordance with Article 14(1)(b)
of Directive 2000/31.” Id. para 12433,
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132) Tiffany (NJ) Inc. eBay. Inc. 600 F.3d 93 (2nd Cir. 2010), pp.102-103
133) B APESIAE 20018 <A A, WE) AFH AW Y AFs) Amnyalol A4AE A4e] 9
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